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Summary

On May 25, 2018, police arrested two activists during a peaceful protest in Lamu town,
Kenya. The activists, staff of the environmental groups, Save Lamu and Lamu Youth
Alliance, were protesting the government’s decision to proceed with construction of a
power plant despite environmental and health concerns. Police held them at Lamu police

station for six hours for participating in an “illegal assembly.” They were not charged.

Two days earlier, police received the required notification of the protest from Lamu Youth
Alliance. Under Kenyan law, protesters are allowed to picket, and police have no power to
arrest demonstrators in the absence of evidence of a crime. The experience of these
activists is symptomatic of the obstacles activists face when opposing the planned power

plant and other development projects at Kenya’s coast region.

The power plant is only the latest in a string of planned projects that make up an
ambitious, longstanding regional project known as LAPSSET, the Lamu Port-South Sudan-
Ethiopia Transport corridor project. Other planned projects include an oil and gas pipeline
from Lamu to Turkana, and oil and gas drilling that is mainly on Pate Island as well as
Lamu port and an airport on Manda Island. As the Kenya government moves ahead with
financing and implementation of these projects, communities on the coast have become
increasingly concerned about the potential adverse health and environmental impacts as

well as inadequate compensation for land acquired by the projects.

For at least six years, Kenyan and international groups have campaigned both to raise
awareness about the environmental and health risks of the various components of
LAPSSET and, as in the case of the power plant, opposed the project. Activism around the
issue made national news when in late 2014 police raided the offices of Save Lamu and
summoned key staff for interrogation in Nairobi. Yet, despite harassment and intimidation
by authorities, activists have kept up the pressure against LAPSSET and associated

projects.

In June 2018, environmental activists from across Kenya held a peaceful demonstration in

Nairobi against the power plant, attracting international support. In January 2018, the

European Union ambassador to Kenya urged the government to drop plans to construct the
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plantin line with the global drive for clean energy such as wind and solar power that,
unlike coal, have low levels of pollution.

Based on research conducted between May and August 2018 by Human Rights Watch and
the National Coalition for Human Rights Defenders, this report documents cases of
harassment and intimidation against at least 35 environmental activists by police or
military and other government officials. The activists include, members of civil society
organizations, fishermen and farmers who are generally targeted while engaged in
activities such as public interest litigation, holding public meetings and, in a few

instances, organizing peaceful demonstrations.

Researchers interviewed 97 people in the Lamu Archipelago, including the affected
activists, community leaders, environmentalists, fisherfolk, lawyers representing activists,

police and other government officials as well witnesses of the abuses against activists.

This report focuses on obstacles and abuses confronting activists and residents of Lamu
County who have spoken up about various issues, including those related to the impacts
of largescale projects — especially the port and power plant — on the environment and on
livelihoods, especially of fishermen. They have also complained of the adverse economic

effects of land acquisition for the various components.

The activists argued that the power plant will emit smoke that contains hazardous
particulate matter, discharge waste effluents into the sea that could kill fish and other sea
animals, and further emit coal dust that poses serious health risks to those residing near
coal plants, including cancer. The activists said the construction of the port and other
components could also destroy mangrove forests and breeding grounds for fish and other
marine animals, taking away farming lands with compensation yet to paid for most of
them, risks of water pollution due to the waste discharge and climate change brought
about by greenhouse gas emissions. This report documents abuses activists faced for

raising these concerns.

The focus of our research was the obstacles faced by activists speaking up about these
issues. Police and military officers in Lamu have broken up peaceful protests, banned
public meetings by activists, threatened, arrested and prosecuted activists on various
charges. In 2016, two activists disappeared; one of them is presumed dead, after being
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arrested. In at least 15 instances, police accused activists of having links or being
sympathetic to Al-Shabab, a Somalia-based militant Islamist group that has carried out

numerous attacks in Kenya.

Government authorities have responded by denying knowledge of these abuses and
casting suspicion on the motivations of the organizations and activists — which they said
are influenced more by donor money rather than genuine concern for the environment.
Such hostility and dismissive attitude have discouraged activists from reporting abuses

and pursuing justice.

Kenyan authorities have an obligation to respect the role of activists and to uphold the
right to health and a healthy environment, freedom of expression, association and
assembly as outlined in various international treaties and conventions, the African Charter
on Human and People’s Rights, and Kenya’s constitution. There is also an emerging set of
international norms protecting human rights defenders, including environmental activists,

that Kenya can and should promote by ensuring accountability for unlawful repression.

The Lamu activists represent a test case for Kenya to uphold and protect rights in the
context of largescale development projects. As the LAPSSET and related projects gain
momentum, and as Kenya initiates numerous other development projects across the
country, the government should provide space for and protect community engagement —

even by those who oppose the projects.

Human Rights Watch and NCHRD’s urge the authorities to address the abuses documented
in this report, even though Kenyan authorities have a history of rarely holding police
officers implicated in abuses to account. The Inspector General of Police should ensure
prompt, thorough, independent and effective investigation of the threats and arbitrary
arrests, including the deaths and disappearances of activists, and address the failure to
adequately investigate such cases, especially by strengthening the work of police

accountability mechanism in Lamu.
The Independent Policing Oversight Authority (IPOA), a civilian police accountability
institution, should investigate security officers for intimidation, harassment, threats and

unfair prosecutions of activists in Lamu county.
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The Director of Public Prosecutions should initiate prosecutions against any security and

government officials credibly implicated in the abuses against activists.
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Recommendations

To the President, National Government and County of Lamu

Direct government officials to, in line with the international best practices such as
United Nations declaration on human rights defenders, the United Nations Guiding
Principles on Business and Human Rights or the UN declaration on the right and
responsibility of individuals, groups and organs of society to promote and protect
universally recognized human rights and fundamental freedoms, respect and
protect the work of activists across Kenya in general and, in this case, the work of
environmental rights activists in Lamu county.

Publicly condemn assault, threats, harassment, intimidation and arbitrary arrests
of Lamu activists, and direct security and other government officials to stop
arresting, harassing or threatening activists on false accusations, including links to
Al-Shabab.

Direct the Inspector General of Police to ensure prompt, thorough, independent
and effective investigation of the threats and other forms of intimidations or
harassment, including disappearance of activists, and adopt a plan that would
address the failure to adequately investigate such cases.

Direct police and the Director of Public Prosecutions to ensure accountability for
state officials, regardless of rank or position, who threaten, harass, or arbitrarily
arrest activists who express concerns about the effects of LAPSSET and coal power
plant to the environment and economic livelihood of the people of Lamu.
Encourage government officials to consult widely with all interested groups in
addressing the numerous environmental, health and livelihood concerns arising
out of LAPSSET and associated projects, including environmental and health
concerns.

Encourage state agencies and relevant private companies to respect applicable
national and international law in the implementation of LAPSSET, including respect

for freedom of assembly and speech and the right to a healthy environment.
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To the Inspector General of Police, National Police Service Commission,
Independent Policing Oversight Authority

e Directall police officers, particularly those attached to county offices, to respect
and protect the work of activists across the country.

e Investigate all reported cases of attacks, threats, and harassment of activists in
Lamu and ensure that all those found responsible are held to account.

e Investigate any reported cases of officials, regardless of rank or position,
threatening, harassing or arbitrarily arresting activists in Lamu county and across

Kenya.

To the Director of Public Prosecutions

e Direct the Inspector General of Police to ensure investigations into all reported
cases of harassment and intimidation of activists in Lamu county and other parts of
Kenya.

e Direct the Independent Policing Oversight Authority and the Kenya Police Service to
investigate reports of abuses by police and other government officials against
activists in Lamu county and other parts of Kenya.

e Prosecute any members of the security forces where there is evidence of their

being complicitin crimes against activists in Lamu and other parts of Kenya.

To the Kenya National Commission on Human Rights, Commission on
Administrative Justice

e Investigate state officials credibly implicated in intimidation and harassment of
activists in Lamu county and across Kenya.

e |nitiate prosecutions against any members of the security forces or government
officials where there is evidence of complicity in the harassment and intimidation

of activists.
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To the Ministries of Energy, Transport and Lands, National Environment
Management Authority and the LAPSSET Corridor Development Authority

e Encourage relevant officials to work closely with activists to ensure environmental
and land compensation concerns relating to LAPSSET and associated projects are
adequately addressed.

e Ensure that, while implementing the various components of LAPSSET project in
Lamu county, the affected communities are adequately informed and therefore
able to fully participate in decision making.

e Urge police and the Kenya Defense Force officers to stop harassing and
intimidating activists in Lamu and other parts of Kenya and ensure that those

implicated in such violations are prosecuted.

To Private Project Companies involved in LAPSSET

e Ensure compliance with national and international requirements for undertaking
developments, including taking adequate measures to address any environmental
concerns and respecting the rights of environmental activists.

e Conduct human rights due diligence to identify any risks, including those posed by
police, military or other government officials, and take actions to prevent or

mitigate them.

To the International Community, Including the United Nations Environment
Program and Office of the High Commissioner for Human Rights

e Publicly speak up on the importance of the Kenyan authorities to respect and
protect the work of activists across the country, and particularly those currently
focusing on LAPSSET and associated projects, and further urge the Kenya
government to restrain security agencies and other government officials to stop
harassing activists.

e Urge Kenyan authorities to investigate reports of harassment and intimidation of
environmental and land rights activists working on issues related to key state

development projects in Lamu county.
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e Provide support to activists and environmental groups focusing on LAPSSET, coal
power and oil and gas in Lamu county, and urge Kenyan authorities to address the
main concerns arising out of these projects.

e The UN Office of Counter Terrorism, the UN Security Council Counter-Terrorism
Executive Committee (C-TED) and the UN Special Rapporteur on Countering
Terrorism should press Kenya to refrain from arbitrarily labeling activists as Al-

Shabab sympathizers.
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Methodology

This report is based on research by Human Rights Watch and National Coalition of Human
Rights Defenders -Kenya (NCHRDs) in Lamu county between May and August 2018. Human
Rights Watch and NCHRDs interviewed 97 activists, including eight community leaders,
environmental experts, fishermen, lawyers representing activists, police officers, including
the Lamu County police commander, and five other government officials. Interviews were
conducted with activists and community leaders primarily from the three main Islands of
Manda, Lamu, and Pate. Interviews were also conducted with activists and community

leaders in Kwasasi area, north of Lamu town.

Interviews were conducted in secure locations where interviewees felt comfortable, mostly
in Swabhili, but in some cases with the help of interpreters. Researchers identified
interviewees with the help of local groups working on environmental and economic rights
in Lamu. Accounts of witnesses and victims were further cross checked with other
independent sources, including police, other government officials and existing
documents. The names and other identifying details of some interviewees have been

withheld to prevent possible reprisals.

All participants were informed of the purpose of the interview, its voluntary nature, and the
ways in which the information would be collected and used. All orally consented to be

interviewed. Most interviews were conducted at a location that was mutually agreed.

On July 6, Human Rights Watch and the National Coalition on Human Rights Defenders
(NCHRDs) requested a meeting with cabinet secretaries of the Ministry of Lands and the
Ministry of Energy on the main environmental concerns relating to LAPSSET and the coal
powerplant, and the allegations of harassment of activists working on those issues (see
appendix I). At time of writing, the ministries had not responded to our request for a

meeting.
On October 1, 2018, researchers met senior officials of Amu Power and Gulf energy to
discuss some of the issues that emerged during our research about the plight of

environmental activists in Lamu.
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On November 20, we shared our preliminary findings with the Inspector General of Police,
LAPSSET Corridor Development Authority, Amu Power, Gulf Energy and Centum Investment
Company on alleged human rights abuses related to land confiscation (see Appendix II).
Amu Power, through their lawyer, responded in a letter dated December 10 (see appendix
[1). Human Rights Watch and NCHRDs did not receive a response from the Inspector

General or the other institutions by the time of publication.
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I. Background

Lamu County

Lamu County is one of the six counties in the former Coast Province and sits on the eastern
coast of Kenya on the Indian Ocean. The county has two constituencies, Lamu East and
Lamu West. The Lamu Archipelago, site of the government’s big infrastructural projects,
cuts across both Lamu East and West and is a predominantly Muslim part of the county
that consists of Lamu, Manda, and Pate Islands, as well as several smallerislands.t Lamu
Old Town on Lamu Island, in Lamu West, is considered one of the oldest and best-
preserved Swahili settlements in the region and has been designated a United Nations
Educational, Scientific and Cultural Organization (UNESCO) World Heritage site. As such,
Lamu’s economy relies significantly on tourism, in addition to fishing for local

consumption and export.z

Impact of Al-Shabab Attacks

Since 2010, the county has suffered attacks attributed to the Islamist armed group Al-
Shabab.3 In October 2011, following increased Al-Shabab activity in different parts of the
country, including Lamu, Kenya sent its military across the border to pursue the group in
Somalia. Al-Shabab stepped up deadly attacks at the coast and the northeastern regions
of Kenya.# The attacks became so frequent that, by August 2014, state officials said Kenya
had experienced over 100 terrorist attacks in the preceding three years, 11 percent of them
in Lamu county alone.5 Kenyan authorities have responded to these attacks in the
northeast, Nairobi and at the coast with abusive operations, including harassment and
intimidation of human rights and environmental groups carrying out legitimate and

peaceful activities.¢

1 Lamu county government news and location; https://informationcradle.com/kenya/lamu-county/.

2 |bid.

3 Jeffrey Gettleman, “Kenya Forces Enter Somalia to Fight Militants,” The New York Times, October 16, 2011;
https://www.nytimes.com/2011/10/17/world/africa/kenyan-forces-enter-somalia-to-battle-shabab.html.

4 David Branch, “Why Kenya Invaded Somalia,” Foreign Affairs, November 15, 2011;
https://www.foreignaffairs.com/articles/africa/2011-11-15/why-kenya-invaded-somalia.

5 Paul Wafula, “Kenya has experienced 100 terror related attacks in three years,” The Standard, August 18, 2018;
https://www.standardmedia.co.ke/article/2000131848/kenya-has-experienced-100-terror-related-attacks-in-three-years.
6 Kenya: “Botched Response To Deadly Attacks,” Human Rights Watch, June 15, 2015;
https://www.hrw.org/news/2015/06/10/kenya-end-harassment-rights-groups; “Kenya: End Harassment of Rights Groups,”
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This follows a now familiar pattern in other parts of the country. In April 2015, the Inspector
General of police included two Mombasa-based human rights groups, Muslims for Human
Rights (MUHURI) and Haki Africa, in an official list of supporters of terrorism and froze their

bank accounts.” The two organizations successfully challenged the listing in court.8

A similar pattern is playing out in Lamu, where police have accused organizations and
individual activists campaigning against LAPSSET of having links to Al-Shabab without

providing any compelling evidence.”?

LAPSSET and Other Coastal Development Projects

Over the past six years, Lamu County has been at the center of some of the biggest and
most expensive infrastructure projects undertaken by the Kenyan government in its efforts
to turn the country into a middle-income economy by 2030.%° The most ambitious of these
projects is the Lamu Port-South Sudan-Ethiopia Transport (LAPSSET) Corridor designed to
link Kenya with neighboring South Sudan, Ethiopia, and Uganda with an oil pipeline,
refinery, railways and network of highways. It is the single largest infrastructure project in
East and Central Africa in many decades and includes plans to construct a 32-berth
seaport in Lamu; three international airports in Lamu, Isiolo and Turkana; three resort
cities in Lamu on the east coast, and Isiolo and Turkana to the northwest.*2 The total cost
of these various components of LAPSSET project is estimated at US$25.5 billion, funded

through public-private partnerships and beneficiary countries.

Human Rights Watch news release, “Kenya: End Harassment of Rights Groups,” June 10, 2015;
https://www.hrw.org/news/2015/06/10/kenya-end-harassment-rights-groups.

7 Kenya: “Ensure Due process on Terrorism List,” Human Rights Watch news release, April 12, 2015;
https://www.hrw.org/news/2015/04/12/kenya-ensure-due-process-terrorism-list.

8 “Court lifts ban on MUHURI, Haki Africa accounts,” Capital News, November 12, 2015;
https://www.capitalfm.co.ke/news/2015/11/court-lifts-ban-on-muhuri-haki-africa-accounts/.

9 Kenya: “Ensure Due process on Terrorism List,” Human Rights Watch news release, April 12, 2015;
https://www.hrw.org/news/2015/04/12/kenya-ensure-due-process-terrorism-list.

10 Second Medium-Term Plan, 2013 — 2017; https://vision2030.g0.ke/2013-2017/.
1) APSSET Corridor Development Authority website, http://www.lapsset.go.ke/projects/lamu-port/.

12 L APSSET Corridor Development Authority website, http://www.lapsset.go.ke/projects/resort-cities/; See also Ebru TV,
Lamu’s Lapsset project set to cut over-dependence on Mombasa, May 26, 2017, Lamus-lapsset-project-set-to-cut-over-
dependence-on-mombasa/.

13 LAPSSET Corridor Development Authority website, http://www.lapsset.go.ke/projects/airports/; Human Rights Watch and
National Coalition for Human Rights Defenders interview with LAPSSET Corridor Authority economic and finance analyst,
Nairobi, June 21, 2018.
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Kenyan authorities predict that the project will boost the country’s gross domestic product
(GDP) by two to three percentage points.* They argue that it will improve livelihoods and

cut overdependence on the main port of Mombasa and the existing, overused Mombasa-

Nairobi-Uganda corridor through creation of a second transport corridor.*s The then Kenyan
president, Mwai Kibaki officially launched LAPSSET in March 2012 in the presence of South
Sudanese President Salva Kiir and then-Ethiopian President, Meles Zenawi, now late. Both
Meles and Kiir expressed support for the project at the time.*¢ The support of the project by

Ethiopia and South Sudan has however appeared to wane.

A major element of the LAPSSET corridor is the Lamu Port project, constructed by the
Government of Kenya through the Ministry of Transport.7 The plan is to construct 32 deep
sea berths, which is estimated to cost $5 billion.®® The first three berths will be financed by
the Government of Kenya, the first of which is expected to be completed by late 2018.9
According to media reports quoting government officials, Chinese company China
Communications Construction Company won the tender to construct the first three berths

of the port.ze Private investors are expected to fund the remaining 29 berths.>

Other development projects in Lamu include a coal-fired power plant, to be constructed in
Lamu West, which the LAPSSET authority describes as an associated project.22 In 2016, the
Kenya government awarded a concession to Amu Power Ltd., a joint venture company led

by Kenyan companies Gulf Energy Limited and Centum Investment Company Ltd., and

14 SNC - Lavalin, Atkins Acuity, website; https://www.atkinsacuity.com/success/helping-kenya-rise-challenge; See also
“Kenya: Time to get serious about LAPSSET and its economic potential for Kenya,” Trade Mark East Africa, May 30, 2016;
https://www.trademarkea.com/news/kenya-time-to-get-serious-about-lapsset-and-its-economic-potential-for-kenya/.

15 “Lamu’s LAPSSET project to cut over dependence on Mombasa port,” Ebru TV, May 26, 2017;
http://www.ebru.co.ke/lamus-lapsset-project-set-to-cut-over-dependence-on-mombasa/.

16 Kiir, Kibaki and Zenawi Launch Africa’s Biggest project in Lamu,” Gurtong newspaper, November 2012;
http://www.gurtong.net/ECM/Editorial/tabid/124/ctl/ArticleView/mid/519/articleld/6561/Kiir-Kibaki-And-Zenawi-Launch-
Africas-Biggest-Project-In-Lamu.aspx.

17 http://www.lapsset.go.ke/projects/lamu-port/

18 http://www.lapsset.go.ke/projects/lamu-port/

19 https://www.nation.co.ke/counties/lamu/Lamu-Port-berth-ready-in-December/3444912-4645868-jhtuhn/index.html
20 https://www.reuters.com/article/kenya-port-lamu-idUSL5NoCX38D20130411

21 https://www.businessdailyafrica.com/economy/Nairobi-targets-investors-in-27-more-Lamu-port-berths/3946234-
4670332-14mn7n1/index.html

22 | APSSET Corridor Development Authority website; http://www.lapsset.go.ke/; Also note that an associated LAPSSET
project refers to a project that was not part of the original LAPSSET design but is now embraced or supported by the
authorities as an integral part of the project in providing key services such as electricity.

13 DECEMBER 2018



joined by Chinese company, Power Construction Corporation, among others.z The
consortium will construct and operate the $2 billion plant on a 975-acre piece of land. Amu
Power also recently signed an agreement with American corporation General Electric to
provide central technological components for the coal power plant.24 The plant is designed
to generate 1,050 Megawatts and is part of the LAPSSET Corridor.2s

Construction of the plant has been delayed for several years due to a combination of
factors, including administrative challenges such as petitions to the National Environment
Tribunal, a body that hears disputes arising from National Environmental Management
Authority’s issuance, denial or revocation of licenses, and court challenges.2¢ Amu Power
said the construction of the plant has not broken ground.z7 From the start when
government first announced the project, community organizations opposed the project.z®
In August 2016, a Kenyan court suspended construction of the coal plant following a

petition by activists against the national power company and the project proponent.2?

The petitioners challenged Amu Power’s environmental and social impact assessment
(ESIA). The assessment noted that despite air “pollutants and dust,” “noise by
construction plant and equipment,” sewerage that could adversely affect the environment,
and changes in the drainage regime and increased erosion, “there are no flaws that could
prevent the project from proceeding, provided mitigation and management measures are
implemented.”3° While the petition was pending in 2016, the National Environment

Tribunal stopped all construction in accordance with the Environmental Management and

23 https://www.capitalfm.co.ke/business/2014/09/centum-gulf-energy-secure-lamu-coal-project/

https://www.businessdailyafrica.com/Chinese-firm-signs--ibn-contract-for-Lamu-coal-plant-/-/539552/2744624/-/s3jl2tz/-
/index.html.

24 GE Buys Kshgo billion stake in Lamu Coal Plant, Daily Nation, May 17, 2018; https://www.nation.co.ke/business/GE-buys-
Shgobn-stake-in-Lamu-coal-plant/996-4566316-ykls7j/index.html.

25 Amu Power home page; https://www.amupower.co.ke/about.html.

26 Human Rights Watch and National Coalition for Human Rights Defenders interview with COO, Gulf Energy, Nairobi,
October 1, 2018;

27 Amu Power’s Response to Human Rights Watch and National Coalition of Human Rights Defenders, Nairobi, December 10,
2018.

28 Anthony Langat, Locals oppose plans to build first coal fired power plant in Kenya, The Guardian, March 3, 2016;
https://www.theguardian.com/global-development-professionals-network/2016/mar/o03/locals-oppose-plans-to-build-first-
coal-fired-power-plant-in-kenya.

29 Human Rights Watch and National Coalition for Human Rights Defenders interview with activist Omtata, October 22, 2018.

39 Okiya Omtata vs Kenya Power and Lighting Company and others, June 2017; Amu Power ESIA Study, Nairobi, July 10, 2016;
https://www.amupower.co.ke/esia.html.
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Coordination Act of 1999, which says any project stands suspended if a complaint is filed

against it.3

In March 2018, a judge in Malindi dismissed a case in which activist Okiya Omtata and
Katiba Institute, a Nairobi based NGO, demanded human rights due diligence before
construction could proceed.32 The judge ruled that the relevant authorities had complied
with all statutory requirements and that the complainants ought to have voiced their
concerns much earlier at the public participation stage.33 In September, a Nairobi judge,

while ruling on an appeal to the dismissal, restored the stop orders from 2016.34

Activists alleged that a natural gas exploration project on Pate Island, closely associated
with LAPPSET, could also have significant impact on the environment.3s Although
prospecting for oil and gas in various parts of Kenya, and particularly in Lamu County, has
been ongoing for close to a decade now, the first phase of natural gas exploration on
Lamu’s Pate Island only started in earnest in early 2018 and there have been no

extractions yet.36

Health, Environmental Impact and Effects on Livelihoods

While there has been some optimism around the anticipated economic benefits of the

LAPSSET and associated projects, such as increased access to electricity and more jobs,

31 Sections 125 (1) and (5), and 129 (3), and (4).

32 Okiya Omtata vs Kenya Power and Lighting Company and others, June 2017;
http://kenyalaw.org/caselaw/cases/view/149718; Carolyne Kubwa, “Coal power plant to proceed, court rules,” The Star,
March 30, 2018; https://www.the-star.co.ke/news/2018/03/30/coal-power-plant-to-proceed-court-rules_c1738385.

33 Susan Muhindi Blow to Omtata as court dismisses Lamu coal case, The Star, April 4, 2018; https://www.the-
star.co.ke/news/2018/04/04/blow-to-omtatah-as-court-dismisses-lamu-coal-case_c1739998; In mid-2016 Amu Power Ltd
completed an ESIA for the Lamu coal plant. The assessment concluded that “there are no environmental, health, safety and
social fatal flaws that could prevent the proposed project from proceeding, provided that the mitigation and management
measures are implemented. Activists in Lamu took issue with the conclusions and challenged the report in court. The Malindi
High Court also found that the government failed to carry out adequate scientific tests and ordered NEMA to reevaluate the
project within a year.

34 Lamu Coal Plant hits snag as court reinstates stop orders, DeCoalonize website, October 3, 2018;
http://www.decoalonize.org/lamu-coal-plant-hits-snag-as-court-reinstates-stop-orders/.

35 “Kenya awards firms license to drill for natural gas,” The East African, October 12, 2017;
http://www.theeastafrican.co.ke/business/Kenya-awards-firms-licence-to-drill-for-natural-gas/2560-4136206-
7pctjc/index.html.

36 paula Dittric, “Zarara Spuds Gas Well in Kenya’s Pate Field,” Oil & Gas Journal, April 26, 2018;
https://www.ogj.com/articles/2018/04/zarara-spuds-gas-well-in-kenya-s-pate-field.html; Cheti Praxides, “Oil drilling
equipment arrives in Pate Island,” The Star, April 24, 2018; https://www.the-star.co.ke/news/2018/04/24/oil-drilling-
equipment-arrives-at-pate-island_c1748071.
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activists and residents of Lamu County have expressed concerns about the impacts of
largescale projects on the environment, health and on livelihoods, especially of fishermen,
and the economic effects of land acquisition, such as reduced source of income for

families, for the airport and coal-fired power plant projects.

The activists, who have teamed up with others across Kenya to coalesce under a global
campaign called “deCoalonize,”3” argued that the planned Lamu coal power plant will emit
smoke that contains hazardous particulate matter, discharge waste effluents into the sea
that could kill fish and other sea animals, and further emit coal dust that poses serious
health risks to those residing near coal plants as well as children, the elderly, pregnant

women, and people with lung conditions.38

Specific studies looking at the impact of coal-fired power plants on the health of
surrounding populations have been conducted in China, India, Canada, the United States
and Europe finding increased mortality and morbidity attributable to the release of toxic
metals and particulate matter into the air. While exposure to emissions also depends on
factors such as weather (temperature, precipitation, wind-direction and speed) and
topographical features of the local area, emissions can be transported long distances,
even globally, causing health effects to those living far from power plants. A recent study
in Spain estimated the attributable impact from coal-fired power plants to include 709
premature deaths (mainly cardiovascular and respiratory diseases as well as deaths due to
malignant tumors); 459 hospital admissions due to cardiovascular and respiratory
diseases, 10,521 cases of asthma symptoms in asthmatic children, 1,233 cases of

bronchitis in children and 387 cases of chronic bronchitis in adults.3?

A senior official of Gulf Energy told researchers the authorities have since 2017 upgraded
to the more advanced ultra-super critical technology—a technology embraced by coal

power production advocates worldwide—in a bid to address these concerns. 40 Other

37 DeCoalonize; http://www.decoalonize.org/lamu-coal-plant-hits-snag-as-court-reinstates-stop-orders/.

38 Human Rights Watch and National Coalition for Human Rights Defenders interview with deCoalonize activist, Lamu town,
May 18, 2018; See also ESIA of the Lamu Coal Power Plant, July 10, 2016; http://www.decoalonize.org/esia/; see also Smith,
Kirk R., et al. "Energy and human health." Annual Review of public health 34 (2013): 159-188.

39 A Dark Outlook — The impacts on health of coal-fired power plants in Spain during 2014, Madrid: Instituto Internacional
Dereco Medio Ambiente (IIDMA), 2017; http://www.iidma.org/attachments/Publicaciones/A-Dark-Outlook.pdf.

49 Human Rights Watch and National Coalition for Human Rights Defenders joint interview with three officials of Gulf Energy,
Nairobi, October 1, 2018; See also information on company website https://www.amupower.co.ke/downloads/Press-
release-16.05.2018.pdf; Lamu Coal power plant officials have argued that use of advanced Ultra Supercritical technology will
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scientists have pointed out that, while “ultra-super critical technology” increases the
efficiency of the plant in burning coal, it does not eliminate particulate matter emissions or

even address the problem of air pollution.4

Ultra-supercritical plants emit 98 percent as much carbon as supercritical plants and 91
percent as much as subcritical plants. Furthermore, the designations of subcritical,

supercritical, and ultra-supercritical reveal nothing about whether the plants will control
the sulfur dioxide, nitrogen oxides, particulate matter, and mercury emissions from coal

combustion.42

Save Lamu, a coalition of more than 40 Lamu based environmental groups,4 Lamu Youth
Alliance, a youth initiative that is also part of Save Lamu,44 and other environmental groups
and independent activists campaigning against the coal plant and LAPSSET in general
have focused on the potential destruction of mangrove forests and breeding grounds for
fish and other marine animals, risks of water pollution due to the waste discharge, climate
change brought about by greenhouse gas emissions, and the threats the projects could

pose to livelihoods.4s

Amu Power stated that their involvement with the Lamu community includes fresh water

delivery, donation of nets and other equipment for fisherman groups, assisting the county

reduce emissions because the boilers have been designed and developed to operate at very high pressures and
temperatures to meet both the environmental and energy efficiency challenges. Steam cycle efficiency has been improved,
meaning that for a given electrical output there will be less consumption of fuel (coal) and less release of carbon dioxide and
thus mitigate air pollution. This has however been disputed by other scientists. See also https://energypost.eu/how-much-
do-ultra-supercritical-coal-plants-really-reduce-air-pollution/.

41 Amu Power Signs Clean Coal Technology with GE, Amu Power Website, May 16, 2018;
https://www.amupower.co.ke/downloads/Press-release-16.05.2018.pdf; Lauri Myllyvirta, how much do ultra-supercritical
coal plants really reduce air pollution, Energy Post, June 28, 2018; https://energypost.eu/how-much-do-ultra-supercritical-
coal-plants-really-reduce-air-pollution/.

42 power Shift: Shfting G20 International Public Finance from Coal to Renewables, National Resource Defense Council, 2017;
https://www.nrdc.org/sites/default/files/power-shift-g2o-international-public-finance-coal-renewables-report.pdf.

43 Save Lamu website; https://www.savelamu.org/.

44 Human Rights Watch and National Coalition for Human Rights Defenders interview with Lamu Youth Alliance official, Lamu
town, July 31, 2018. See also Lamu Youth Alliance website; https://lamuyouthalliance.insideke.com/.

45 Human Rights Watch and National Coalition for Human Rights Defenders interview with official of Lamu Fishermen
association, Lamu town, May 15, 2018; interview with chairman of Lamu Save Lamu, Lamu town, July 30, 2018; interview with
Lamu Youth Alliance activist, Lamu town, July 31, 2018.
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government in providing street lights and block paving; and launching an afforestation

program with the Kenya Forestry Research Institute (KEFRI).46

Accountability Counsel, a US based organization that assists people to defend their rights
and seek accountability for internationally financed projects, estimates the coal plant
could deprive more than 3,000 artisanal and fisherfolk of their traditional fishing
grounds.47 Activists are further concerned that ongoing dredging for the Lamu port along
the Indian ocean shores have destroyed fish breeding grounds there and interfered with
fish movements.48 Both the Lamu activists and Accountability Council are concerned that
these massive development projects, which are displacing populations and destroying
environment, could potentially destroy Lamu’s rich culture and thus undermine its position
as a UNESCO World Heritage Site.49

An umbrella association for fishermen, the Lamu Fishermen’s Association, said dredging
for the Lamu port— a LAPSSET component— has destroyed mangrove forests, sea grass and
coral reefs, which are nesting areas for fish and turtles.s® As a result of the destruction of
breeding grounds, traditional fishing waters are less bountiful, and fishermen must now
travel further and longer to make catches in riskier parts of the deep sea with rougher

waters.5

In 2012, a group of Lamu Archipelago fishermen filed a lawsuit against various government
authorities alleging that LAPSSET would violate residents’ right to a clean and healthy
environment and that there was lack of public participation in the project. The fishermen

also argued that LAPSSET violated their fishing rights, for which they were entitled to

46 Amu Power’s Response to Human Rights Watch and National Coalition of Human Rights Defenders, Nairobi, December 10,
2018.

47 Kenya: Lamu Port and Power Plant, Accountability Council, 2018; https://www.accountabilitycounsel.org/client-
case/kenya-lamu-port-and-power-plant/#case-story.

48 Human Rights Watch and National Coalition for Human Rights Defenders interview with Lamu Fishermen official, July 29,
2018

49 Human Rights Watch and National Coalition for Human Rights Defenders interview with official of Lamu Fishermen
association, Lamu town, May 15, 2018; interview with chairman of Lamu Save Lamu, Lamu town, July 30, 2018; interview with
Lamu Youth Alliance activist, Lamu town, July 31, 2018; Kenya: Lamu Port and Power Plant, Accountability Council, 2018;
https://www.accountabilitycounsel.org/client-case/kenya-lamu-port-and-power-plant/#case-story.

5% Human Rights Watch and National Coalition for Human Rights defenders interview with Lamu Fishermen’s association
chairman, Lamu town, July 29, 2018; interview with official of Save Lamu, Lamu Island, July 30, 2018.

51 Human Rights Watch and National Coalition for Human Rights Defenders interview with fisherman and activist, Lamu town,
May 16, 2016; interview with Lamu fishermen official, Lamu town, July 29, 2018.
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compensation. In May 2018, the High Court ordered the government to pay over 4,700
fishermen Ksh1.7 billion ($17 million) and ruled that the government had violated the

community’s cultural rights, right to a healthy environment and right to earn a living.52

At time of writing, the government was yet to pay the compensation, claiming that they
were still reviewing which fishermen were entitled to receive payment. Authorities argued
that because of the many now posing as fishermen since the court decision, the number of
those claiming payment appeared to be well above the 4,700 genuine fishermen in the

county.s3

Government officials told Human Rights Watch and the National Coalition for Human
Rights Defenders that as part of the response to residents’ concerns about deprivation of
livelihoods, authorities launched a scholarship program worth Ksh11 million ($110,000) in
Lamu County, which would benefit a total of 1,000 people in five years. The program is
expected to provide local youth with the education and other skills to eventually secure
jobs once the Lamu port and other components of LAPSSET are complete.s Activists in
Lamu told researchers that the scholarships program lacked transparency and proper
criteria on how to choose beneficiaries and as a result, it was unclear how many Lamu

youth had benefited so far.ss

Amu Power said that the company has not opposed any demonstrations over the power
plant, and that they believe “everyone has the right [to] express their opinions on the Coal
Fired Power Plant in line with the constitutional protection of freedom of expression and

freedom of assembly demonstration and petition.”s¢

52 “Court orders state to pay fishermen Lsh1.7 billion in LAPSSET compensation,” Business Daily, May 1, 2018;
https://www.businessdailyafrica.com/news/Court-orders-State-to-pay-Lamu-fishermen-Sh1-7bn-over-Lapsset/539546-
4538748-5wslscz/index.html.

53 Human Rights Watch and National Coalition for Human Rights Defenders interview with Lamu county fisheries official,
Lamu town, May 22, 2018.

54 Human Rights and National Coalition for Human Rights Defenders interview with LAPSSET’s economic and finance analyst,
Nairobi, June 21, 2018; interview with Lamu county government official, Lamu town, May 22, 2018; See also https://www.the-
star.co.ke/news/2018/02/24/state-gives-sh1im-scholarships-to-aid-lamu-county-youth_c1719665.

55 Human Rights Watch and National Coalition for Human Rights Defenders interview with Save Lamu official, May 15, 2018;
interview with deCoalonize campaign activist, May 22, 2018; interview with Lamu Youth Alliance official, July 30, 2018; See
also https://www.the-star.co.ke/news/2018/02/24/state-gives-sh1im-scholarships-to-aid-lamu-county-youth_c1719665.

56 Amu Power’s Response to Human Rights Watch and National Coalition of Human Rights Defenders, Nairobi, December 10,
2018.
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Inadequate Consultation

Kenyan law provides for mandatory public participation in decision-making processes in
relation to government projects that affect them.s7 But activists in Lamu argued that the
Kenyan government has not carried out appropriate consultation with local communities

and residents before embarking on these projects.

In the fishermen’s suit discussed earlier, the Nairobi High Court found the government did
not meet the requirements for either prior or continuing consultations with affected
communities, violating the cultural rights of indigenous people as enshrined in Kenya’s
constitution and other international treaties.s® The court also found that Kenyan authorities
had not provided the community with adequate information about LAPSSET before

implementation began, thus violating the right to information.s?

The court decision was in line with international law. The United Nations Declaration on
the Rights of Indigenous People (UNDRIP) requires states to consult and cooperate in good
faith with the indigenous peoples through their own representative institutions in order to
obtain free, prior and informed consent before adopting and implementing measures that
may affect them.ée The African Commission on Human and People’s Rights has required

the government of Kenya to apply this standard concerning indigenous peoples in Kenya.6!

Other community leaders made similar arguments. An official of Lamu’s Kililana Farmers
Association told researchers that while some residents learned about LAPSSET through the
media, most did not know about it until heavy machines were deployed for ground

breaking in 2012.62 A staff member recounted: “It was only after we protested that the

57 Art 69, Constitution of Kenya, 2010

58 Human Rights Watch and National Coalition for Human Rights Defenders interview with official of Lamu Fishermen
association, Lamu town, May 15, 2018; interview with chairman of Lamu Save Lamu, Lamu town, July 30, 2018; interview with
Lamu Youth Alliance activist, Lamu town, July 31, 2018; interview with chairman Kililana Farmers’ association, Lamu town,
May 15, 2018; Note: the community is not exactly recognized in Kenya or by UN as indigenous, and this is the first time we
refer to them as such.

59 Mohamed Ali Baadi and others Vs Attorney General and others, Petition No.22 of 2012, pp 66 — 71, 2018.

60 Free, Prior and Informed Consent of Indigenous Peoples, United Nations Human Rights Office of the High Commissioner,
September 2013; https://www.ohchr.org/Documents/Issues/ipeoples/freepriorandinformedconsent.pdf. Note: the
community is not exactly recognized in Kenya or by UN as indigenous, and this is the first time we refer to them as such.

61 Kenya: Landmark ruling on indigenous land rights, Human Rights Watch release, February 4, 2010;
https://www.hrw.org/news/2010/02/04/kenya-landmark-ruling-indigenous-land-rights.

62 Kjlilana Farmers were affected largely by acquisition of land for the Lamu Port and related infrastructural projects such as
roads and police stations.
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authorities withdrew the machines.”s3 Kenyan government officials subsequently held
meetings with community leaders from 2012 up to 2014 and determined a compensation
package for land owners, which remains a subject of dispute (described below) between

communities and the government.s4

Amu Power said that since 2015, the company has collated views and objections to the
proposed power plant, holding 31 “stakeholder engagement meetings” and 1,000
sensitization visits, and several forums attended by diverse groups with” all views,

including divergent views, being expressed freely.”¢s

Grievances Over Land Acquisitions

The 2013 report of the Truth, Justice and Reconciliation Commission (TJRC) found that Lamu
county faced land-related conflicts for over 100 years, aggravated by irregularities in land
acquisition and ownership by successive governments since independence.és For various
reasons, the government through a presidential decree in 1968 categorized land in Lamu
as government land.é” More than 70 percent of Lamu residents, according to an official of
the National Land Commission (NLC), are now regarded as squatters with no ownership

documents for their ancestral land.é8 This has been a major point of contention among

63 Human Rights Watch and National Coalition for Human Rights Defenders interview with Kililana Farmers’ Association
official, Lamu town, May 15, 2018.

64 Cheti Praxides, State to compensate Lamu residents for LAPSSET land, Star, October 10, 2018; https://www.the-
star.co.ke/news/2018/10/10/state-to-compensate-lamu-residents-for-lapsset-land_c1832140.

65 Amu Power’s Response to Human Rights Watch and National Coalition of Human Rights Defenders, Nairobi, December 10,
2018.

66 Redress for historical land injustices in Kenya: A brief on proposed legislation for historical land injustices, Kenya Human
Rights Commission, Nairobi, 2014; https://www.khrc.or.ke/mobile-publications/civil-political-rights/114-redress-for-
historical-land-injustices-in-kenya/file.html. Note: Kenyan authorities created Truth, Justice and Reconciliation Commission
(TJRQ) to investigate Kenya’s long-standing human rights violations and recommend how they should be addressed. TJRC was
created following a recommendation by the Kofi Annan led Panel of Eminent African Personalities that mediated a truce
following the 2007 — 2008 election related violence. It looked into historical injustices such as land, marginalization and
assassinations that were identified as underlying causes of election related violence in Kenya.

67 Human Rights Watch and National Coalition for Human Rights Defenders interview with Lumumba Odenda, Kenya Land
Alliance national coordinator, November 2, 2018; See also Rasnah Warah, Squatters on their own land: why calls for
secession are likely to intensify in coast region, The Elephant, November 9, 2017;
https://www.theelephant.info/features/2017/11/09/squatters-on-their-own-land-why-calls-for-secession-are-likely-to-
intensify-in-the-coast-region/; Richard Munguti, Disputed Lamu land Not Ancestral, says Swazuri, Daily Nation, November 16,
2016; https://www.nation.co.ke/news/land-dispute-stima-lamu-residents-not-ancestral-swazuri/1056-3454860-
rih409z/index.html.

68 Human Rights Watch and National Coalition for Human Rights Defenders interview with official of Lamu Fishermen
association, Lamu town, May 15, 2018; interview with chairman of Lamu Save Lamu, Lamu town, July 30, 2018; interview with
Lamu Youth Alliance activist, Lamu town, July 31, 2018.
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communities on the coast involved in land disputes and campaign for compensation for

land acquired by government.

The land acquisition process has been fraught with irregularities, corruption and concerns
of lack of adequate compensation for the residents from whom land has been taken.$?
Residents and activists recounted to researchers how, in the initial stages of LAPSSET, and
especially with regard to the Lamu port, the authorities attempted to acquire land without

compensating owners because, allegedly, the land belonged to government.7°

Following community protest and legal actions, the authorities instituted a compensation
process for Lamu port land, which included creating, in 2012, a committee comprising of
both government and community representatives to verify those actually affected by the
acquisition of at least 28,000 hectares (roughly 70,000 acres) for the Lamu port and thus
eligible for compensation and also determine monetary compensation amounts.
LAPSSET and other government officials claim that the compensation for those displaced
by the Lamu port is being disbursed.72 However, activists said that only a small fraction of
those whose land was taken for the Lamu port have been compensated, and this is mainly
because Kenyan authorities are reluctant to recognize them as legitimate owners of that

land.?3

The activists also attributed the compensation-related challenges to other factors. An
official of Kililana Farmers Association said some government officials inflated the list of
those to be compensated for land with additional names of those not known to own any

land in the area. Some of the residents whose land was acquired said they never received

69 The messy land compensation road taken by government projects, Nairobi Business Monthly, November 2, 2016;
http://www.nairobibusinessmonthly.com/the-messy-land-compensation-road-taken-by-government-projects/; Cheti
Praxides, Kenya: Lapsset chief denies graft in port land compensation, Star, March 3, 2015;
https://allafrica.com/stories/201503030930.html.

79 Richard Munguti, Disputed Lamu land Not Ancestral, says Swazuri, Daily Nation, November 16, 2016;
https://www.nation.co.ke/news/land-dispute-stima-lamu-residents-not-ancestral-swazuri/1056-3454860-
rih4o9z/index.html.

71 Human Rights Watch and National Coalition for Human Rights Defenders interview an activist who served the verification
committee, Lamu town, May 16, 2018; Human Rights Watch and National Coalition for Human Rights Defenders interview
with LAPSSET’s economic and finance analyst, Nairobi, June 21, 2018; interview with Lamu county government official, Lamu
town, May 22, 2018.

72 Human Rights Watch and National Coalition for Human Rights Defenders interview with LAPSSET’s economic and finance
analyst, Nairobi, June 21, 2018; interview with Lamu county government official, Lamu town, May 22, 2018.

73 Human Rights Watch and National Coalition for Human Rights Defenders with official, Kililana Farmers’ Association, Lamu
town, May 15, 2018.
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compensation despite the records showing they had.7# Residents in Manda Island and
Kililana told researchers that the authorities had initially promised to pay KSh1.5 million
($15,000) per acre in compensation in 2013, but without any explanation the amount was
later reduced to Ksh800,000 ($8,000), prompting complaints and agitation by community

activists.7s

In 2016, the Kenya government allocated a 975-acre piece of land to Amu Power to
construct and operate the coal plant.7¢ An official of Amu Power told researchers that
compensation had yet to begin partly because of ongoing court cases and also because
the authorities have yet to compensate residents for the land on which the plant will be
built.77 The NLC has completed verification of individuals whose land was acquired for
Lamu coal plant and approved 514 names of people who will receive monetary

compensation.?®

The local officials in Lamu have sided with aggrieved residents overissues surrounding
LAPSSET and associated projects. In October 2018, Lamu county government officials
walked out of a meeting with a senior national government official in protest over
irregularities in land acquisition and demanded compensation for all the land acquired for
LAPSSET, not just a fraction of it.7o The senior state official promised to ensure that all

those whose land was acquired for LAPSSET are compensated.se

Mismanagement of land records at the national and county levels by state officials, the

communal nature of land ownership among communities at the coast, and the difficulty in

74 Human Rights Watch and National Coalition for Human Rights Defenders with official, Kililana Farmers’ Association, Lamu
town, May 15, 2018.

75 Philip Mwakio, Lamu residents to earn Ksh1.smillion per acre as Kenya Ports Authority unveils Ksh2 billion compensation,
Standard, July 9, 2014; https://www.standardmedia.co.ke/business/article/2000127600/lamu-residents-to-earn-sh1-5m-
per-acre-as-kenya-ports-authority-unveils-sh2b-compensation.

76 Human Rights Watch and National Coalition for Human Rights Defenders interview with Gulf Energy and Amu Power
official, Nairobi, October 1, 2018.

77 Human Rights Watch and National Coalition for Human Rights Defenders interview with Gulf Energy and Amu Power
official, Nairobi, October 1, 2018.

78 Kalume Kazungu, Residents to be paid Ksh80o million for Lamu coal plant land, Daily Nation, February 19, 2017;
https://www.nation.co.ke/counties/lamu/Resident-paid-Sh8oom-for-Lamu-coal-plant-land/3444912-3819390-format-xhtml-
2cgxtz/index.html.

79 Cheti Praxides, State to compensate Lamu residents for LAPSSET land, The Star, October 10, 2018; https://www.the-
star.co.ke/news/2018/10/10/state-to-compensate-lamu-residents-for-lapsset-land_c1832140.

80 |pid.

23 DECEMBER 2018



identifying legitimate land owners due to the lack of ownership documents for Lamu

residents have further complicated land acquisition and compensation.8:

8170 have accurate land records, Kenya must adopt technology, Daily Nation, March 21, 2018;
https://www.nation.co.ke/oped/letters/accurate-land-records-Kenya-adopt-technology/440806-4350110-
slyask/index.html.
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Il. Abuses Against Activists Working on LAPSSET and
Associated Projects

Human Rights Watch and National Coalition for Human Rights Defenders found that police
and military officers in Lamu have broken up peaceful protests and outlawed public
meetings by activists, arrested, detained, and prosecuted activists, sometimes
unjustifiably, and accused activists of either having links or being sympathetic to Al-
Shabab.82

Researchers documented at least 35 cases of individual activists who faced various
abuses, either while protesting or simply because, according to the activists, they were
known as activists on environmental issues. The whereabouts of at least two activists

kidnapped by people believed to be police officers remain unknown.

In Lamu, researchers found that 11 of the 15 cases in which activists were arrested or

summoned, authorities accused them of having links with terrorists. International and
Kenyan human rights organizations, including the Nairobi based National Coalition for
Human Rights Defenders, have monitored and regularly highlighted the harassment of

activists at the coast.s3

The Lamu activists are not alone. In Kenya, community leaders and rights activists who
opposed evictions and exploitation by salt companies in salt mines in the coastal county
of Malindi have faced threats, arrests and fabricated charges.8 Environmental activists

elsewhere in Kenya have also faced threats.8s

82 Human Rights Watch and National Coalition for Human Rights Defenders interview with Save Lamu activist, July 30, 2018;
See also “Lamu activists harassed and arrested during anti-coal project demonstrations,” Daily Nation, May 26, 2018.
https://www.youtube.com/watch?v=PpbDQoicggs.

83 Update: Bail of Kenyan human rights defender Joel Ogada denied, Protection International, November 6, 2014;
https://www.protectioninternational.org/en/node/250.

84 Kenya: Fabricated charges against, arbitrary arrest of, human rights defender Joel Ogada, Pambazuka News, March 21,
2016; https://www.pambazuka.org/activism/kenya-fabricated-charges-against-and-arbitrary-arrest-human-rights-defender-
joel-ogada.

85 Declaration of people affected by Sondu — Miriu dam, February 1, 2001;
https://www.internationalrivers.org/resources/declaration-by-people-affected-by-sondu%E2%80%93miriu-dam-3331.
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Threats, harassment and violence against those opposing environmental and social harms
from extractive and other polluting industries are also on the rise globally. The UN Special
Rapporteur on the situation of human rights defenders has underlined the “unprecedented
risks” faced by environmental human rights defenders globally, referring to the “growing
number of attacks and murders of environmental defenders.”86 In 2017, Front Line
Defenders, an international organization that protects activists at risk, received reports on
the murder of 312 defenders in 27 countries. Of those killed, “67 percent were engaged in
the defense of land, environmental and indigenous peoples’ rights and nearly always in

the context of mega projects, extractive industry and big business.”87

The experiences of Kenyan environmental activists at Lamu and elsewhere along the coast
also highlight a troubling trend in which the local authorities are conflating peaceful civil
society protests with abhorrent Al-Shabab attacks—whether out of genuine concern that
there may be links or as a ruse to quash legitimate dissent. These abuses are part of a
broader clampdown on civil society over the past five years in which the Kenyan

government has attempted to severely limit foreign funding to civil society groups.s8

As LAPSSET gets under way, authorities are likely to encounter more activism, not less. In
addition to addressing the underlying grievances of the activists, the government should

ensure respect for their basic rights of free expression, assembly and association.

Kidnapping of Two Activists

Two activists working on LAPSSET and land related issues in Lamu are missing after being
kidnapped by people wearing police uniforms.8 The two were among the 46-missing

people on the coast documented by the Mombasa based rights group, Haki Africa.

86 Report of the Special Rapporteur on the situation of human rights defenders, UNOHCHR, August 2016;
https://negociacionp1o.cepal.org/8/sites/negociacionp108/files/defensores_ambientales_-_concept_note_-
_english_4.pdf. See also Environmental Human Rights Defenders (EHRDs);
https://negociacionp1o.cepal.org/8/sites/negociacionp108/files/defensores_ambientales_-_concept_note_-
_english_g4.pdf.

87 Annual Report on Human Rights Defenders at Risk in 2017, Frontline Defenders, 2017;
https://www.frontlinedefenders.org/sites/default/files/annual_report_digital.pdf.

88 | |ate 2013, Kenyan authorities attempted to introduce amendments to a new NGO law, the Public Benefits Organizations
Act of 2013, to cap civil society funding from foreign sources to 15 percent. Parliament rejected the amendments in December
2013.

89Human Rights Watch and National Coalition for Human Rights Defenders interview with Ali Bunu’s ten fellow activists from
Pate Island, Lamu town, July 29, 2018; interview with Avukame’s relative, July 30, 2018.
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In early 2016, activists Mohamed Avukame, 45, and Ali Bunu, 38, were separately
kidnapped and have not been seen since.?° Multiple interviewees said that, prior to their
kidnapping, both Avukane and Bunu had reported threats on their lives by people who

warned them against opposing state development projects.s

Avukame, a resident of Lamu’s Manda area and a land rights activist, was kidnapped
outside the offices of Muslims for Human Rights (MUHURI) in Mombasa where he had
taken documents showing irregularities in acquisition and compensations for the LAPSSET
land.9z Relatives said that police have not investigated the kidnapping although both
Avukame’s family and MUHURI officials say they reported the case at Nyali police station in

Mombasa.ss A relative said:

“We have searched everywhere for him. We have been to police stations
many times and have even held discussions with the Director of Public
Prosecutions. We have talked to press about his case, but still no hope in

finding him.”94

Bunu, a resident of Pate island who was outspoken against the planned coal power plant
and unsuccessfully resisted acquisition of his land by LAPSSET by continuing to farm the
land despite government officials urging him to stop, was kidnapped near his home

together with his son and brother.95 Relatives who were with him believe he was killed and

9%In July 2018, Haki Africa, a coast based human rights NGO, included the names of Mohamed Avukame and Ali Bunu,
among 46 people from six coastal counties of Kenya who are alleged to have been disappeared by Kenyan security agencies
during counter — terrorism operations; See https://nairobinews.nation.co.ke/news/gone-without-trace-46-go-missing/;
Relatives and activists in Lamu however told Human Rights Watch that the two cases were linked to LAPSSET, even though
the authorities have attempted to suggest that they have been terror related.

9'Human Rights Watch and National Coalition for Human Rights Defenders interview with Ali Bunu’s ten fellow activists from
Pate Island, Lamu town, July 29, 2018.

92Human Rights Watch and National Coalition for Human Rights Defenders interview with Avukame’s relative, Lamu town,
July 30, 2018.

93Human Rights Watch and National Coalition for Human Rights Defenders phone interview with MUHURI official, August 20,
2018.

94Human Rights Watch and National Coalition for Human Rights Defenders interview with Avukame’s relative, Lamu town,
July 30, 2018.

95Human Rights Watch and National Coalition for Human Rights Defenders interview with Ali Bunu’s relative, Lamu town, July
29, 2018; interview with Ali Bunu’s ten fellow activists who have been involved in tracing him since the kidnap, Lamu Island,
July 29, 2018.
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dumped in the forest, since they have been unable to trace the body despite a relative who

witnessed Bunu being shot dead by the attackers.s¢

Arbitrary Arrests, Interrogations and Detentions

Researchers documented 13 cases of arbitrary detention and interrogations of activists by
the police in Lamu between 2013 and 2018. The police arrested the activists either during

peaceful protests or at their offices and held them in police detention centers.

In early 2013, police arrested and detained an activist, who was a father of six, for one day
for convening open air meetings to educate villagers in Kizingitini about the environmental
effects of LAPSSET projects such as the coal plant. “Police at Faza station warned me
against criticizing government projects and later released me without charge,” said the

activist.

In other instances, police accused activists of having links to Al-Shabab. This was
especially common between 2013-2016, amid increased government surveillance and
crackdowns on rights organizations and activists in regions with predominantly Muslim
populations.9” As one 32-year-old school teacher at the forefront of organizing community
meetings on the environmental effects of LAPSSET told researchers from Human Rights

Watch and National Coalition for Human Rights Defenders:

“The government brands activists who speak against the project as
terrorists. Police arrest, detain and even interrogate activists in a bid to

intimidate them.”98

For example, a fisherman who actively campaigned for compensation by LAPSSET for
expected disruptions to fishing, was arrested from Pate Island for alleged links with Al-
Shabab in 2013, but he believes police arrested him because of his campaign against the

anticipated adverse effects of LAPSSET to fishing, which is the economic mainstay of his

96 Human Rights Watch and National Coalition for Human Rights Defenders interview with Ali Bunu’s family, Lamu town, July
19, 2018.

97 Kenya: Ensure Due Process on “Terrorism List”, Human Rights Watch press release, April 12, 2015;
https://www.hrw.org/news/2015/04/12/kenya-ensure-due-process-terrorism-list.

98 Human Rights Watch and National Coalition for Human Rights Defenders interview with anti LAPSSET activist, Lamu Island,
Lamu county, May 20, 2018.
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community. He was detained for two days at Faza police station. The police released him

without charge after one day.9

“Police interrogated me over what they said were my links with Al-Shabab
but later warned me against criticizing government projects and instead to

mind my own business”

In another example in late 2013, Abubakar Mohammed Khatib, 58, a staff of Save Lamu,
was arrested at his house in Lamu Island and detained for three nights at Mpeketoni
station, in Lamu west, shortly after sending a letter to the president expressing concern
over LAPSSET.x° Abubakar later died from acute asthma attack, which family and friends
argued was caused by his detention in cold conditions. A relative of Abubakar Khatib said:

Police left him to sleep on cold cement floor for two nights without anything
to cover himself and denied him food. They interrogated him over links with
militants and tried to link him with Al-Shabaab, but later only charged him

with incitement.o!

In October 2015, in Ndau village, Pate Island, a 34-year-old activist advocating for public
participation in LAPSSET decision-making said he was arrested by about 10 Criminal
Investigations officers who took him to the sub-county commissioner’s office, where he
was detained for a few hours. “Police then told me to stop opposing government projects

because they were meant to benefit us,” he said.2

On April 15, 2015, police arrested a 45-year-old anti-LAPSSET activist from Lamu Island and
detained him at Lamu and the nearby Mokowe police stations for seven days before

releasing him without charge, according to the man’s lawyer.23 Although the police said

99 Human Rights Watch and National Coalition for Human Rights Defenders with overall Lamu Fishermen’s association
Chairman, Lamu town, July 29, 2018.

100Hyman Rights Watch and National Coalition for Human Rights Defenders interview with Avukame’s relative, July 30, 2018.
101 Human Rights Watch and National Coalition for Human Rights defenders interview with Save Lamu official, Lamu town,
July 30, 2018.

102 Hyman Rights Watch and National Coalition for Human Rights Defenders with Ndau village LAPSSET activist, Lamu Island,
July 29, 2018.

103 Human Rights Watch and National Coalition for Human Rights defenders interview with lawyer representing LAPSSET
activist, Lamu Island, May 20, 2018.
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they had arrested the activist because of what they claimed were his links with Al-Shabab,
their interrogation focused on his public campaigns against LAPSSET.x4 He was released

after seven days without charge.

In at least 11 examples, police summoned activists for interrogation but did not detain
them. A 34-year-old activist from Pate Island who is part of the campaign against the coal
plant said he was arrested in 2015 by officers from the Directorate of Criminal Intelligence
(DCl). s The officers, according to the activist, took him to Faza police station for
interrogation. During the interrogation, the activist said, the officers questioned him on his
work as an activist, the source of his funding, why he opposed to government projects and

whether he supports Al-Shabab.¢ Police later that day released him without charge.

In early October 2015, over 10 officers from the DCl head office in Nairobi and Mpeketoni
station raided Save Lamu, ransacking the offices and carting away files of key documents
and summoned four staff to Nairobi for interrogation. 7 Police accused them of links to Al-
Shabab and the series of terrorist attacks in Lamu that started with the one on the
Mpeketoni shopping center on June 14, 2014. The Mpeketoni attacks killed at least 48

people and wounded several others.28 A 32-year-old staff of Save Lamu recalled:

“We found police had printed statements from all our bank accounts and there was
determination to try and link us to Al-Shabab and the attacks on Mpeketoni of mid-2014,”
said the staff member.29 Police returned the files eight months later and no one in the

organization was charged with any offence.°

104 Human Rights Watch and National Coalition for Human Rights Defenders interview with LAPSSET activist, Lamu Island,
May 20, 2018.

105 Human Rights Watch and National Coalition for Human Rights defenders interview with anti-coal power plant activist
based in Pate Island, Lamu town, July 29, 2018.

106 |hid,

107 Human Rights Watch and National Coalition for Human Rights Defenders interview with Save Lamu board member, Lamu
town, July 30, 2018; interview with Lamu Youth Alliance official, Lamu town, July 30, 2018; interview with Save Lamu official,
Lamu town, July 30, 2018.

108 Kashmira Gander, Kenya attack: Suspected Al-Shabab kill 48 people in coastal town of Mpeketoni, Independent, June 16,
2016; https://www.independent.co.uk/news/world/africa/kenya-hotel-attack-suspected-al-shabaab-militants-kill-48-
people-in-mpeketoni-9539402.html.

109 Human Rights Watch and National Coalition for Human Rights Defenders interview with Save Lamu board member, Lamu
town, July 30, 2018.

10H4yman Rights Watch and National Coalition for Human Rights Defenders interview with Save Lamu official, Lamu town,
July 30, 2018.
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Police Harassment and Prosecutions of Activists

Researchers found at least 10 cases in which individual activists have faced prosecution
foracts such as talking to the press and holding meetings with residents in which they
demanded increased public participation, redress for environmental concerns, and

adequate compensation for land taken for the various components of LAPSSET.

Researchers found that in each of the cases the police and military officials arrested and
charged the activists with criminal offenses such as incitement, participating in an illegal
assembly, trespassing on government land or resisting arrest.®t While in some cases there
may have been a basis for prosecution, it appeared from the circumstances that charges
were designed to silence their protest actions. In most cases reviewed by Human Rights
Watch and National Coalition for Human Rights defenders, the charges were dropped for
lack of evidence, but often after suspects were detained for longer than the 24-hour period

proscribed in Kenya’s constitution.

In early 2017, at least four Lamu activists were charged with trespass after they visited
Lamu port to view progress on its construction; police later dropped all charges. In one
instance, a 32-year-old activist on Lamu Island said he was arrested and locked up in a
police cell within Lamu port for a few hours in mid-2017 and later charged with trespass,

but the case was dropped before full trial for lack of evidence.x2

In 2016, police teargassed and chased away a group of Save Lamu activists as they tried to
access the LAPSSET site to see the progress of port construction, one 45-year-old activist
who was part of the group told Human Rights Watch and the National Coalition for Human

Rights. Three of the activists were charged with trespass. 3

111 Human Rights Watch and National Coalition for Human Rights Defenders with Lamu fishermen chairman, Lamu Island, July
29, 2018; interview with Kililana land and LAPSSET activist, Lamu town, May 15, 2018; interview with Save Lamu official,
Lamu Island, July 30, 2018; interview with Lamu Youth Alliance official, Lamu Island, July 30, 2018.

112 Hyman Rights Watch and National Coalition for Human Rights Defenders interview with anti LAPSSET activist, Lamu
Island, May 17, 2018.

113 Human Rights Watch and National Coalition for Human Rights Defenders interview anti coal power plant and LAPSSET
activist, Lamu Island, May 18, 2018.
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“When we went to court, the police who arrested us failed to turn up. We
appeared in court thrice without police showing up and the case was

dropped. They just wanted to harass or inconvenience us,”4

Researchers found that in other cases Kenyan police and military officers in Lamu broke up
protests or meetings and arrested activists violently, kicking or beating them with sticks or

gun butts, and later charged them with either incitement or trespass offences.

In one example in Kililana village, Lamu county, military officers beat and later detained a
47-year-old activist for allegedly trespassing onto the port property, but the activist told
researchers that he was miles from the boundary of the Lamu port land at the time of his
alleged offense.s He said police charged him with trespass, but the charges were dropped

after the arresting military officers failed to appearin court.

In anotherincident in Pate Island in 2016, a 35-year old activist campaigning against
logging by companies prospecting for oil and gas there, said that men in plainclothes who
he believes were police officers beat him with sticks and gun butts while breaking up a
meeting that campaigners were holding with the youth in the area to discuss the effects of
oil and gas prospecting.6 He said he was arrested and charged with incitement, but the

charges were later dropped for lack of evidence before it even proceeded to trial.

In February 2014, a 48-year-old activist in Kililana who advocated for adequate
compensation for land the state had taken from his community for LAPSSET, said he was
arrested during a public meeting where he challenged officials from the National Land
Commission on irregularities in the project’s land acquisition and compensation in Lamu.
He said police accused him of being sympathetic to Al-Shabab, detained and interrogated
him in three different police stations within Lamu county— Lamu Police station, Kyunga

police station and Mpeketoni police station— for close to a week without taking him to

14 |bid

115 Human Rights Watch and National Coalition for Human Rights Defenders interview with Kililana Farmers Association
official, Lamu Island, May 15, 2018.

116 Hyman Rights Watch and National Coalition for Human Rights Defenders interview with oil and gas activist, Pate Island,
July 29, 2018.
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court, and then charged him with incitement.®7 The incitement charges were dropped for

lack of evidence.

In the above-mentioned example of a Save Lamu’s staff member, Abubakar Khatib, was
arrested at his house in Lamu Island in 2013 a week after he signed a letter to the
president objecting to the construction of the various components of LAPSSET without
adequate consultations, an assessment of the environmental impacts and an agreement
on compensation for the acquired land. Khatib was detained for several days, interrogated
about links to Al-Shabab, and then finally released on charges of incitement. The family
members who visited him in detention and helped free him alleged that he later died due
to ill-treatment while in detention, including being made to sleep on cold concrete floor for

two nights, thus aggravating his asthmatic condition.

Activists said the officials use arrests and detentions to pressure those with concerns over
development projects to stop their activism— whether through public protests, public

meetings or bringing lawsuits against government agents, or some other action.

Intimidation of Activists

Researchers from Human Rights Watch and National Coalition for Human Rights Defenders
found that, since the government started implementing its development projects in Lamu

county in 2012, many activists who expressed concerns over the impact of the projects on
the community received threats from local officials or unknown people. At least 30

activists said they have faced threats either in person or by phone.

In most cases, activists received warnings before they were later arrested or prosecuted.u8
Five of those interviewed said they became fearful and toned down their criticism of the

development projects after receiving threats from police and other government officials

117 Human Rights Watch and National Coalition for Human Rights Defenders interview with land and LAPSSET activist, Lamu
town, May 16, 2018.

118 Hyman Rights Watch and National Coalition for Human Rights Watch interview with land and LAPSSET activist, Lamu
town, May 15, 2018; interview with anti-coal power plant activist, Lamu town, May 21, 2018; interview with Lamu Youth
Alliance activist, Lamu town, July 31, 2018.
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such as chiefs and county commissioners.®9 Most of the activists persisted with their

activism and were arrested or, in the two previously noted cases, kidnapped.

Two activists from Mokowe area— one, a 68-year-old land rights activist and another, a 27-
year-old anti-LAPSSET and coal plant activist— said they first received anonymous phone
threats in 2016 warning them against criticizing government projects.*2° Later that same
year, they were summoned by an area chief who cautioned them against “fighting the

government” by criticizing its projects, the 27-year-old recalled:*=

“He told me that | was still young, and | should not ruin my life. He said |
should first learn how government works otherwise | could be in for the

shock of my life. He did not elaborate what he meant.22”

A female activist, 40, from Lamu Island said that since 2012 she has been advocating
against the health and environmental effects of LAPSSET and urging the authorities to
mitigate such effects.®23In 2014, police entered her house at 2a.m. and told her they were
searching for weapons. They did not find any, but harassed the occupants of the house,
including guests. “This was an attempt to intimidate me, so | can stop talking about the
environmental effects of LAPSSET, but they failed,” she said.*2«

Four activists told Human Rights Watch and National Coalition for Human Rights Defenders
researchers they have been blacklisted for government jobs as a result of their activism.
The 4o-year-old Lamu activist said both national and county government officials have

blacklisted her for any state jobs. Three others also said they were blacklisted from state

119 Human Rights Watch and National Coalition for Human Rights Defenders interviews with three anti LAPSSET and anti-coal
power plant activists, Lamu Island, May 18, 2018; interview with anti-coal power plant activist, Mokowe village, May 17,
2018; interview with activist working on oil and gas issues, Kizingitini village, July 29, 2018.

120 Hyman Rights Watch and National Coalition for Human Rights Defenders interviews with two anti-coal power plant and
LAPSSET activists, Mokowe village, May 17, 2018.

121 |pid.

122 Human Rights Watch and National Coalition for Human Rights defenders interview with anti-coal power plant and
LAPSSET activist, Mokowe village, May 17, 2018.

123 Human Rights Watch and National Coalition for Human Rights Defenders interview with rights and anti-coal power plant
activist, Lamu Island, May 18, 2018.

124 Human Rights Watch and National Coalition for Human Rights Defenders interview with official of women rights and anti-
coal power plant activist, Lamu Island, May 18, 2018.
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jobs. “The county government official openly told me that | cannot get a job in the same

government that | criticize,” said the 34-year-old activist and resident of Lamu Island.?2s

Authorities have prevented activists from visiting sites or travelling outside the Lamu
Archipelago. In one case, a 33-year-old man who campaigns on the environmental risks
from the planned coal-fired plant said he can no longer travel freely outside his home
because, on four occasions, police have arrested and forced him back to Lamu Island. On
one occasion in 2016 when he attempted to fly to Nairobi, he missed his flight after police
detained him at Manda airport for hours. He believes this is an attempt by the authorities
to ensure he does not meet and talk with residents in other neighborhoods about the coal
plant.126

125 Human Rights Watch and National Coalition for Human Rights Defenders interview with anti-coal power plant activist,
Lamu Island, May 18, 2018.

126 Hyuman Rights Watch and National Coalition for Human Rights Defenders interview with anti-coal power plant activist,
Lamu Island, May 20, 2018.
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lll. Government Response

State Responses to Allegation of Abuses by Activists

Despite some activists reporting such cases of harassment and intimidation to police,
police and government officials who talked to Human Rights Watch and the National

Coalition for Human Rights Defenders either denied knowledge of such harassment or
have failed to take any concrete steps to investigate the reports.t27 Perminus Kioi, the

County Police commander, said:

“l don’t know why anyone would be arrested for talking about LAPSSET or
coal power plant. We have never arrested anyone for talking about these
issues. | have attended many parliamentary meetings and people talk
freely. | am not aware of the case in which Save Lamu officials were

summoned or were arrested,”28

Kioi urged activists who feel they are harassed or intimidated by police officers or other
government officials to report the incident to the senior investigations commander in the
area.’ “If it is a genuine case, we will direct an inquiry file to be opened and then refer the
file to the Office of the Director of Public Prosecutions (ODPP) for directions.” Other
officials expressed open hostility toward civil society activists in general. A LAPSSET
Corridor Development Authority official and a senior security official in Lamu said activists

in Lamu lacked transparency and that their motives were not always clear.°

However, some activists told researchers they did not report the abuses to police because

they did not believe police could investigate themselves, let alone hold their officers

127 Human Rights Watch and National Coalition for Human Rights Defenders with a senior fisheries officer, Lamu town, May
21, 2018; interview with Lamu County Police Commander, Lamu town, May 21, 2018; interview with Lamu deputy county
commissioner, Lamu town, May 21, 2018; interview with Lamu county fisheries officer, Lamu town, May 22, 2018.

128 Hyman Rights Watch and National Coalition for Human Rights Defenders interview with Lamu County Police Commander,
Lamu town, May 21, 2018.

129Human Rights Watch and National Coalition for Human Rights Defenders interview with Lamu County Police Commander,
Lamu town, May 21, 2018.

13% Human Rights Watch and National Coalition for Human Rights Defenders interview with LAPSSET economic and finance
analyst, Nairobi, June 21, 2018; interview with Lamu deputy county commissioner, May 22, 2018.
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accountable.’: They pointed out that there has been no investigation when cases were
reported. The families of Ali Bunu and Mohammed Avukame, both men who have been
missing after being separately kidnapped by people who families and witnesses believe
were security officers, said they have reported the two cases to various police stations in

Lamu but police have failed to investigate.s2

Even though the independent Policing Oversight Authority (IPOA) has existed for over six
years and is meant to enable people to report police abuses to higher accountability
institutions such as the IPOA to investigate violations by police, the activists said the
authorities have failed to inform them of this possibility and therefore many said they were

unaware of this option.3

In 2011, Kenyan parliament enacted a law to establish IPOA, a civilian police accountability
institution, to investigate police violations. Over the last three years, IPOA has been
overwhelmed by a rising number of cases amid budgetary cuts. Although it has made some
progress in investigating some cases of police abuses in other parts of Kenya generally,
the institution has yet to prosecute any police officer implicated in the many cases of
police abuses in respect of politically sensitive circumstances, such as counter-terrorism

or election-related violence. 34

In view of the numerous cases of police abuses arising out of LAPSSET and associated
projects in Lamu, Human Rights Watch and National Coalition for Human Rights Defenders
urge the authorities to take the complaints by Lamu activists seriously and begin to hold

the perpetrators to account.

131 Human Rights Watch and National Coalition for Human Rights Defenders interview with activist, Lamu Island, May 15,
2018; interview with activist, Mokowe, May 17, 2018; interview with activist, Pate Island, July 29, 2018.

132 Human Rights Watch and National Coalition for Human Rights Defenders interview with Ali Bunu’s relative, Lamu town,
July 29, 2018; interview with Mohamed Avukame’s relative, Lamu Island, July 30, 2018.

133 Human Rights Watch and National Coalition for Human Rights Defenders interview with activist, Lamu Island, May 15,
2018; interview with activist, Mokowe, May 17, 2018; interview with activist, Pate Island, July 29, 2018.

134 bid.
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IV. Kenya’s Legal Obligations

International and African Legal Obligations

Kenya has ratified several United Nations and African human rights treaties that protect
rights applicable to the issues discussed in this report. The rights to freedom of
expression, association and peaceful assembly, as well the right to be an activist

defending other rights, are universally protected under international conventions.

The International Covenant on Economic, Social and Cultural Rights (ICESCR) protects the
right to healthy natural environments as part of the right to health.5 The United Nations
Committee on Economic, Social and Cultural Rights (CESCR), the committee of experts that
monitors the implementation of the ICESCR, has stated that this requires states to take
measures to ensure safe water and to prevent environmental pollution, including by third

parties, such as mining companies.¢

The Universal Declaration of Human Rights, considered broadly reflective of customary
international law, provides for rights to “freedom of opinion and expression” (article 19)
and “peaceful assembly and association” (article 20).137 It states further that the freedom
of opinion and expression “includes freedom to hold opinions without interference and to
seek, receive and impart information and ideas through any media and regardless of

frontiers.”38

These rights are further elaborated in treaties such as the International Convention on Civil
and Political Rights (ICCPR), to which Kenya is a state party.:39 Article 19 of the ICCPR

135 International Covenant on Economic, Social and Cultural Rights, adopted December 16, 1966, G.A. Res.2200A (XXI), 21 UN
GAOR Supp. (No.16) at 49, UN Doc. A/6316 (1966) 993 U.N.T.S. 3, entered into force January 3, 1976. Article 12. UN Committee
on Economic, Social and Cultural Rights, General Comment 14, The Right to the Highest Attainable Standard of Health
(Twenty-second session, 2000), August 11, 2000, UN Doc. E/C.12/2000/4, para. 15.

136 YN Committee on Economic, Social and Cultural Rights, General Comment 14, The Right to the Highest Attainable
Standard of Health (Twenty-second session, 2000), August 11, 2000, UN Doc. E/C.12/2000/4, paras. 34, 51.

137 Universal Declaration of Human Rights (UDHR), adopted December 10, 1948, G.A. Res. 217A (11l), 3 UN GAOR, UN Doc.
A/810, at 71 (1948), https://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf (accessed September 6,
2018).

138 YDHR, art. 19.

139 International Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N.,
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx (accessed September 6, 2018).
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obligates states to protect freedom of expression, only permitting governments to impose
limitations or restrictions on freedom of expression if such restrictions are provided for by

law and are necessary.®° The ICCPR similarly provides for the right to peaceful assembly.

The United Nations Human Rights Committee, the independent body of experts that
monitors state compliance with the ICCPR, in its General Comment No. 34 on the freedoms
of opinion and expression, reaffirms these rights as indispensable and necessary.!
Furthermore, states are obligated to ensure that persons are protected from any acts by

private persons or entities that would impair the enjoyment of these freedoms.2

States parties should also investigate in a timely fashion attacks on persons exercising his
or her right to freedom of opinion or expression, including arbitrary arrest, torture, threats
to life and killing, prosecute perpetrators, and provide appropriate forms of redress to

victims.43

The United Nations Declaration on Human Rights Defenders, while not a legally binding
document, outlines principles enshrined in other legally binding conventions such as the
ICCPR to support and protect human rights defenders in the context of their work.4 The
Declaration accords to human rights defenders the rights to meet or assemble peacefully
(article 5a); to form, join and participate in non-governmental organizations, associations
or groups (article 5b); and to study, discuss, form and hold opinions of all human rights
and fundamental freedoms, and to draw public attention to these matters (article 6b).s5 It
also requires states to conduct prompt and impartial investigations or ensure that an
inquiry takes place whenever there is reasonable ground to believe that a violation of
human rights and fundamental freedoms has occurred (article 9.5), and to take all

necessary measures to ensure the protection of everyone against any violence, threats,

140 |CCPR, art. 19(3).
141 UN Human Rights Committee, General Comment No. 34, Article 19, Freedoms of Opinion and Expression, CCPR/C/GC/34
(2011), https://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf (accessed September 6, 2018), paras. 2 and 3.

142 |bid.

143 |bid., para. 23.

144 United Nations General Assembly, “Declaration on the Right and Responsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms” (Declaration on Human
Rights Defenders), A/RES/53/144, March 8, 1999, https://www.ohchr.org/en/issues/srhrdefenders/pages/declaration.aspx
(accessed September 6, 2018).

145 Declaration of Human Rights Defenders,
https://www.ohchr.org/Documents/Issues/Defenders/Declaration/declaration.pdf (accessed September 6, 2018).
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retaliation, discrimination, pressure or any other arbitrary action as a consequence of

exercise of rights (article 12.2).146

In addition, the special procedures created by the United Nations Human Rights Council
have contributed to developing standards of protection specifically for environmental
human rights defenders (EHRDs). The UN special rapporteur on the situation of human
rights defenders has underlined the “unprecedented risks” faced by environmental human
rights defenders, referring to the “growing number of attacks and murders of
environmental defenders”.#7 The special rapporteur called on states to “reaffirm and
recognize the role of environmental human rights defenders and respect, protect and fulfil
their rights” as well as “ensure a preventive approach to the security of environmental
human rights defenders by guaranteeing their meaningful participation in decision-making
and by developing laws, policies, contracts and assessments by States and businesses

[sic].”48

In March 2018, the special rapporteur on human rights and the environment presented to
the Human Rights Council the synthesis of his work over the course of his mandate: a set
of framework principles “to facilitate implementation of the human rights obligations
relating to the enjoyment of a safe, clean, healthy and sustainable environment”.9
Crucially, framework principle 4 calls upon states to “provide a safe and enabling
environment in which individuals, groups and organs of society that work on human rights
or environmental issues can operate free from threats, harassment, intimidation and

violence.”1s0

146 |pid.

147 Special Rapporteur on the situation of human rights defenders, “Violence against environmental defenders — New UN
major report urges zero-tolerance”, October 21, 2016,
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=20730&LangID=E (accessed November 2, 2018).

148 Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean,
healthy and sustainable environment, January 24, 2018, A/HRC/37/59, https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G18/017/42/PDF/G1801742.pdf?OpenElement.

149 Ibid., p.9.

150 Situation of human rights defenders, August 3, 2016, https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N16/247/09/PDF/N1624709.pdf?OpenElement.

“THEY JusT WANT TO SILENCE US” 40



Kenya is also a party to the African Charter on Human and Peoples’ Rights (ACHPR)5,
which sets out the rights to expression and opinion(article 9).:52 Articles 10 and 11 also
provide for the rights to free association and assembly, subject to only necessary
restrictions provided for by law.®3 The African Commission’s 2002 Declaration of Principles
on Freedom of Expression in Africa establishes guiding norms guaranteeing the freedom of
expression. s Article 4.2 states that “no one shall be subject to any sanction for releasing
in good faith information on wrongdoing, or that which would disclose a serious threat to
health, safety or the environment save where the imposition of sanctions serves a
legitimate interest and is necessary in a democratic society.”?ss |t states further that
freedom of expression should not be restricted on public order or national security
grounds unless there is a real risk of harm and there is a close link between the risk of

harm and the expression.s¢

The African Charter also requires Kenya to respect the right that “All peoples shall have the

right to a general satisfactory environment favorable to their development.”1s7

In 2017, the Special Rapporteur on the situation of human rights defenders made
important observations with regard to business and human rights: that the responsibility
of businesses to respect human rights not only entails a negative duty to refrain from
violating the rights of others, but also a positive obligation to support a safe and enabling
environment for human rights defenders in the countries in which they are operating.8
Discharging this duty requires consultation with defenders in order to understand the
issues at stake and the shortcomings that impede their work. Business enterprises should
assess the status of civic freedoms and the situation of defenders and engage with host

States regarding their findings.s9 The reports notes a key element of the Guiding Principles

151 African [Banjul] Charter on Human and Peoples’ Rights, adopted June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 .L.M.
58 (1982), entered into force October 21, 1986, ratified by Kenya on January 3, 1992,
http://www.achpr.org/files/instruments/achpr/banjul_charter.pdf (accessed September 6, 2018).

152 Banjul Charter, art. 9.
153 Banjul Charter, arts. 10 and 11.

154 Declaration of Principles on Freedom of Expression in Africa, adopted October 23, 2002, OAU,
http://hrlibrary.umn.edu/achpr/expressionfreedomdec.html (accessed September 6, 2018).

155 |bid., art. 4.2.
156 Ibid., art. 13.2.
157 Banjul Charter, art. 24

158 Note by the UN Secretary General on the situation of human rights defenders, July 19, 2017;
https://undocs.org/en/A/72/170.
159 |bid; para 60
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on Business and Human Rights is the requirement for companies to conduct human rights
due diligence through which business enterprises may be able to identify whether they are
involved in actual or potential adverse impacts on human rights and human rights

defenders and in what ways.16°

National Law

The 2010 constitution of Kenya guarantees the right to freedom of expression, which
includes the freedom to seek, receive or impart information or ideas; freedom of artistic
creativity; and academic freedom and freedom of scientific research.** The constitution
limits the right to freedom of expression with respect to propaganda for war, incitement to

violence, and advocating hatred on ethnic or other discriminatory grounds.¢2

The constitution also has very progressive provisions on freedoms of the right to picket,
association, assembly and movement. The chapter on rights says, in part, that every
person has the right to freedom of association, which includes the right to form, join or
participate in the activities of an association of any kind.63 It also provides for the right to
assemble, to demonstrate, to picket, and to present petitions to public authorities
peacefully.s4 It further provides for the right to freedom of movement,¢s and further

outlaws discrimination on any grounds, including religion, community or race.6¢

Both the constitution and the National Police Service Act further protect the rights of an
accused or arrested person, including the presumption of innocence. They outline clear

procedures for those who have been violated that they can follow while seeking redress.

160 |hid, para 64; see also the Guiding Principles https://undocs.org/A/HRC/17/31

161 Constitution of Kenya, 2010, art. 33(1), “Every person has the right to freedom of expression, which includes: freedom to
seek, receive or impart information or ideas; freedom of artistic creativity; and academic freedom and freedom of

scientific research.”

162 hid., art. 33(2) “The right to freedom of expression does not extend to propaganda for war; incitement to violence; hate
speech; or advocacy of hatred.”

163 Ibid, art.36(1) (1), “Every person has the right to freedom of association, which includes the right to form, join or
participate in the activities of an association of any kind.”

164 Ibid, art.37, “Every person has the right, peaceably and unarmed, to assemble, to demonstrate, to picket, and to present
petitions to public authorities.”

165 Constitution of Kenya, 2010, art.39(1)

166 |bid, art.27(4), “The State shall not discriminate directly or indirectly against any person on any ground, including race,
sex, pregnancy, marital status, health status, ethnic or social origin, color, age, disability, religion, conscience, belief,
culture, dress, language or birth.”

“THEY JuST WANT TO SILENCE US” 42



The National Police Service Act says, in part, that those who have been violated by police
can file complaints against ill-treatment and the right to compensation for investigation by
the Independent Policing Oversight Authority.167 Once a complaint has been lodged, IPOA
has the responsibility to investigate the alleged violation at the end of which it should
forward the file to the office of the Director of Public prosecutions for either prosecution or

further directions.¢8

The Kenyan constitution also has provisions on environmental protection. It provides that
everyone has a right to clean and healthy environment.269 It also allows any person who
considers that the right to a clean and healthy environment has been violated, or even
threatened with violation, to apply to court and request that appropriate action be taken to
protect the environment.?7° The constitution outlines the environmental responsibilities of
the State, including: ensuring the sustainable exploitation and conservation of the
environment and natural resources; encouraging public participation on all environmental
matters; and the utilization of natural resources and environment for the benefit of the
Kenya people.1

167 National Police Service Act, 2011, Fifth Schedule (5), “Any use of force that leads to death, serious injury and other grave
consequences shall be reported immediately by the officer in charge or another direct superior of the person who caused the
death orinjury, to the Independent Police Oversight Authority who shall investigate the case.”

168 National Policing Oversight Authority Act, 2011, sect 7(ix), “recommending to the Director of Public Prosecutions the
prosecution of any person for any offence.”

169 Art, 42.
170 Art.70.
71 Art.69 (a), (c) and (d).
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Appendix I: Letters to Cabinet Secretaries and National
Land Commission

Letter to Ministry of Lands
HUMAN

RIGHTS
July 6, 2018

WATCH

Hon Faridah Karoney,
The Cabinet Secretary, HRW.org
The Ministry of Lands,

Ardhi House,

1st Ngong Avenue,

Off Ngong Road,

P.0. Box 30450 — 00100, Nairobi, Kenya.

Dear Madam,

| am writing in relation to a joint research we are carrying out with the National Coalition on
Human Rights Defenders, a Kenyan human rights NGO, regarding the plight of activists
working on issues relating to the Lamu Port, South Sudan, Ethiopia Transport (LAPSSET)
corridor. We are also keen on the environment for activists who have been focusing on

land acquisition and compensation for the LAPSSET project, especially in Lamu county.

We would like to request a meeting with you or your officers to discuss the above issues as
they relate to the LAPSSET project. We would appreciate if the meeting could be scheduled
before July 23, 2018. Our staff have been in touch with the National Land commission on

this but have not been successful in securing an appointment.

As you know, Human Rights Watch is an independent, nongovernmental organization that
monitors human rights developments in more than 9o countries around the world. We
have monitored and documented violations of human rights by successive governments
and non-state actors in Kenya for more than 25 years.
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Your staff can contact me regarding scheduling for the meeting. | am currently in Nairobi
and | can be reached at...

We would greatly appreciate the opportunity to engage with you and look forward to
scheduling an appropriate date and time.

Sincerely,
(Bl
Otsieno Namwaya

Human Rights Watch
Nairobi
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Letter to Ministry of Energy

June 27, 2018 HUMAN

RIGHTS
Hon Charles Cheruiyot Keter

WATCH

Cabinet Secretary,

Ministry of Energy,
Nyayo House, i
Kenyatta Avenue.

P. 0. Box 30582 — 00100,

Nairobi, Kenya

Dear Sir,

| am writing in relation to joint research we are carrying out with the National Coalition on
Human Rights Defenders, a Kenyan human rights NGO, regarding the plight of activists

working on issues relating to the Lamu Coal Plant.

We would like to request a meeting with you or your officers to discuss the above issues as
they relate to the Lamu Coal Plant. We would appreciate if the meeting could be scheduled

before July 23, 2018.

As you know, Human Rights Watch is an independent, nongovernmental organization that
monitors human rights developments in more than 9o countries around the world. We
have monitored and investigated human rights by successive governments and non-state

actors in Kenya for more than 25 years.

Your staff could contact me regarding scheduling for the meeting. | am currently in Nairobi

and | can be reached at...

We would greatly appreciate the opportunity to engage with you and look forward to

scheduling an appropriate date and time.

47 DECEMBER 2018



Sincerely,

@k

Otsieno Namwaya
Human Rights Watch
Nairobi

“THEY JusT WANT TO SILENCE US”
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Letter to National Land Commission

June 27, 2018 HUMAN
RIGHTS

The Chief Executive Officer, WATCH

The National Land Commission,

Ardhi House,

1st Ngong Avenue, HRW.org

Off Ngong Road,

P.0. Box 44417 — 00100, Nairobi, Kenya

Dear Sir/Madam,

| am writing in relation to joint research we are carrying out with the National Coalition on
Human Rights Defenders, a Kenyan human rights NGO, regarding the plight of activists
working on issues relating to the Lamu Port, South Sudan, Ethiopia Transport (LAPSSET)
corridor. We are also keen on the environment for activists who have been focusing on

land acquisition and compensation for the LAPSSET project, especially in Lamu county.

We would like to request a meeting with you or your officers to discuss the above issues as
they relate to the LAPSSET project. We would appreciate if the meeting could be scheduled
before July 23, 2018.

As you know, Human Rights Watch is an independent, nongovernmental organization that
monitors human rights developments in more than 9o countries around the world. We
have monitored and investigated human rights by successive governments and non-state
actors in Kenya for more than 25 years.

Your staff can contact me regarding scheduling for the meeting. | am currently in Nairobi
and | can be reached at...
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We would greatly appreciate the opportunity to engage with you and look forward to
scheduling an appropriate date and time.

Sincerely,

@k

Otsieno Namwaya
Human Rights Watch
Nairobi
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Appendix Il: Letters to LAPSSET, Inspector General of
Police and Private Companies

Letter to LAPSSET

HUMARN

RIGHTS
WATCH

HRW.org

November 20, 2018

Silvester Kasuku,

Chief Executive Officer,

LAPSSET Corridor Development Authority,
Chester House, 2nd Floor,

Koinange Street,

P.0. Box 45008-00100,
Nairobi, Kenya,

Tel: (020) 2219098

Email: info@lapsset.go.ke

Re: Harassment and intimidation of Lamu activists campaigning on LAPSSET and associated
projects

Dear Sir,

We are writing on behalf of Human Rights Watch and the National Coalition of Human Rights
Defenders to request information about how LAPSSET Cormidor Development Autharity is
responding to reports of harassment and intimidation of activists who have been campaigning on
issues around Lamu — Port — South Sudan - Ethiopia Transport (LAPSSET) project and associated
projects.

Human Rights Watch is an independent, nongovernmental organization that monitors human rights
developments in more than go countries around the world. We have monitored and investigated
human rights by successive governments and non-state actors in Kenya for more than 25 years. The
National Coalition of Human Rights Defenders, Kenya (NCHRD-K), founded in 2007 to help activists
overcome challenges they face in the course of theirwork, is a membership organization drawn from
organizations and individual human rights defenders across Kenya and the region.
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The activists we interviewed expressed concems that the LAPSSET port construction and other
components could destroy mangrove forests that are breeding grounds for fish and other marine
animals, expropriate farming lands without adequate or timely compensation, contaminate water
sources due to the waste discharge, and contribute to climate change through increased
greenhouse gas emissions.

Communities and activists have also raised concems about the impact of land acquisition by
LAPSSET components on their livelihoods. The activists also argue that the planned Lamu coal
power plant, a LAPSSET associated project, will emit smoke that contains hazardous particulate
matter, discharge waste effluents into the sea that could kill fish and other sea animals, and
further emit coal dust that poses serious health risks to those residing near coal plants, including
cancer. Fishermen from the surrounding areas have alleged this will make the fishing waters less
bountiful, affecting their livelihoods. Activists also contend that consultations for these projects
were not adequate.

The focus of our research was the obstacles faced by activists speaking up about these issues. We
documented incidents of harassment, intimidation and other abuses against at least 35 activists
over the past five years. The activists, who include private citizens, members of national and local
civil society organizations, and fishermen, farmers and others whose livelihoods are at risk,
reported being harassed, intimidated and arrested or detained without being formally charged
with a crime.

Activists were arrested while holding public meetings, during peaceful demonstrations, or while
conducting Lamu port site visits. In at least 15 instances, police accused activists of having links
or being sympathetic to Al-Shabab.

In 2016, two activists — Ali Bunu from Pate Island and Mohamed Avukame from Manda Island —
disappeared, and Ali Bunu is presumed dead after being kidnapped. We understand that police
have failed to investigate the disappearances, which appear to be linked to their activism and
among a larger number of more than 4o disappearances at the coast since 2o14. The two cases of
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publish your responses in full. Any other comments or information that you can provide us would

be appreciated.

Sincerely,

Hear,
',

Jehanne Henry

Associate Director

Human Rights Watch

K-REP Centre, 2nd Floor, Suite 2B
Wood Avenue, off Lenana Road
P.0. Box 51696-00100, GPO
Nairobi, Kenya

Email: henryi@hrw.org

Tel: +1 (917) 443-2724
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Kamau Ngugi,

National Coordinator

National Coalition of Human Rights
Defenders - Kenya,

P. 0. Box 26309-00100

Nairobi, Kenya

Tel: +254-712632390/ +254 716 200 100
Email: dkngugi@hrdcoalition.org
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3. Are you aware of any threats or attacks against activists in Lamu county campaigning
against the anticipated effects of the LAPSSET projects? What do you think is the cause of
these threats and who are the perpetrators? What steps are you taking to ensure that
activists can speak freely about their concerns regarding LAPSSET projects without threat
of retaliation?

4. Is the LAPSSET administration aware of public protests in relation to the project
components? How have Kenyan authorities responded to these protests?

5. Do you have any human rights policies or guidelines that would be relevant to protecting
the rights of environmental and land activists campaigning around the proposed Lamu
coal fired power plant? Have you assessed human rights risks associated with the LAPSSET
corridor?

6. What steps do you take to ensure that police provide security for your operations in line
with respect for human rights?

7. What steps do you take to record and report allegations of credible human rights abuses
by public security in your areas of operation to appropriate government authorities?

8. Have you ever reported incidents of human rights abuses in the past, and if so, what was
the result? Have you ever encouraged investigation of allegations of human rights abuse
by public security forces?

9. What communications do you have with police regarding their role in public meetings
about LAPSSET and associated projects? Do they inform you about arrests made at such
meetings? What steps do you take to ensure activists are not harassed at these meeting,
and are given the opportunity to speak freely without fear of retaliation?
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Letter to Inspector General of Police

November 20, 2018

Joseph Kipchirchir Boinett,
Inspector General of Police,
Kenya Police Service,

Jogoo House, Harambee Avenue
PO BOX 30083,

Nairobi, Kenya.

Telephone: (020) 341411/6/8,

Email: info@kenyapolice.go.ke

Re: Harassment and intimidation of Lamu activists campaigning on LAPSSET and
associated projects

Dear Sir,

We are writing on behalf of Human Rights Watch and the Mational Coalition of Human
Rights Defenders to reguest information about how Kenya Police Service is responding to
reports of harassment and intimidation of activists who have been campaigning on issues
around Lamu — Port — South Sudan — Ethiopia Transport (LAPSSET) project and associated
projects.

As you know, Human Rights Watch is an independent, nongovernmental organization that
monitors human rights developments in more than go countries around the world. We have
monitored and investigated human rights by successive governments and non-state actors
in Kenya for more than 25 years. Human Rights Watch is committed to producing material
that is comprehensively documented, verified and objective. The Mational Coalition of
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We documented various incidents of harassment, intimidation and other abuses against
at least 35 activists over the past five years. The activists, who include private citizens,
members of national and local civil society organizations, fishermen, farmers and others
whose livelihoods are at risk, reported being harassed, intimidated and arrested or
detained without being formally charged with a crime.

Activists were arrested while holding public meetings, during peaceful demonstrations, or
while conducting Lamu port site visits. In at least 15 instances, police accused activists of
having links or being sympathetic to Al-Shabab.

In 2016, two activists — Ali Bunu from Pate Island and Mohamed Avukame from Manda
Island — disappeared, and Ali Bunu is presumed dead after being kidnapped. We
understand that police have failed to investigate the disappearances, which appear to be
linked to their activism and among a larger number of more than 4o disappearances at the
coast since 2014. The two cases of disappearances are part of a broader pattern of abuses
against environmental and land rights activists in Lamu and police failure to investigate
them.

We found the abuses reported have undermined the ability of activists to continue
legitimate campaigns for a clean and healthy environment, especially in the absence of
accountability for those responsible for these abuses.

In the interests of obtaining a thorough, balanced, and objective understanding of the
issues, we are writing to get police perspective on these matters so that we can accurately
reflect your views in our forthcoming report. We kindly request that you respond to the
guestions below in writing by December 3, 2018. Your responses will be reflected in our
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appreciated.

Jehanne Henry

Associate Director

Human Rights Watch

K-REP Centre, 2nd Floor, Suite 2B
Wood Avenue, off Lenana Road
P.0. Box 51696-00100, GPO
MNairobi, Kenya

Email: henrvi@hrw.org

Tel: +1 (917) 443-2724
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Kamau Ngugi,

Mational Coordinator

Mational Coalition of Human Rights
Defenders - Kenya,

P. 0. Box 26309-00100

Nairobi, Kenya

Tel: +254-712632390/ +254 716 200 100
Email: dkngugi@hrdcoalition.org
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2. Is your office aware of arrests, detentions, or threats against environmental and land
rights activists in Lamu, and if so, how has your office responded to reports of such

abuses?

3. On May 25 this year, police arrested two activists from Lamu Youth Alliance for staging
what was otherwise a legal, peaceful protest against the Lamu coal plant. Could you
share the circumstances under which police in Lamu have taken steps to prevent
demonstrations/ protests around LAPSSET and associated projects such as the coal
fired power plant?

&. Our researchers found that at least two people — Ali Bunu from Pate Island and
Mohamed Avukame from Manda Island — were kidnapped in 2016 and 2017
respectively by people residents believe were security officers. Although media and
other reports have suggested they have had links with Al - Shabab, our research found
that they were just environmental and land rights activists campaigning on issues
around LAPSSET. Could you please share your understanding of what happened to
these two activists?

5. What measures have police taken to provide redress to the activists who have been
victims of abuse by police in Lamu county?

6. What long term measures have police put in place to ensure that environmental and
land activists in Lamu campaigning on LAPSSET and associated projects are free to do
their work without undue harassment and intimidation?

7- Are you aware of environmental and land rights activists in Lamu who have been

accused of either having links to or being sympathetic to Al - Shabab simply because
of their activism around LAPSSET and associated projects?
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Letter to Amu Power

f HUMAN
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waca . RIGHTS
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. HRW.org

November 20, 2018
Cyrus Kirima,

Chief Operating Officer,
Amu Power,

Geminia Insurance Plaza,
Third Floor,

PO BOX 30083,

Nairobi, Kenya.

Phone: +254 20 2725334/5

Email: info@amupower.co.ke

Re: Harassment and intimidation of Lamu activists campaigning on LAPSSET and
associated projects such as Coal Power Plant

Dear Sir,

We are writing on behalf of Human Rights Watch and the National Coalition of Human
Rights Defenders to request information about how Amu Power is responding to reports of
harassment and intimidation of activists who have been campaigning on issues around
Lamu — Port — South Sudan — Ethiopia Transport (LAPSSET) project and associated projects

such as the proposed Lamu coal fired power plant.

Human Rights Watch is an independent, nongovernmental organization that monitors
human rights developments in more than 9o countries around the world. We have monitored
and investigated human rights by successive governments and non-state actors in Kenya for
more than 25 years. The National Coalition of Human Rights Defenders, Kenya (NCHRD-K),
founded in 2007 to help activists overcome challenges they face in the course of their work,
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is @ membership organization drawn from organizations and individual human rights
defenders across Kenya and the region.

Our organizations carried out joint research in Lamu county in May and August 2018 into
reports of harassment and intimidation, mainly by police and other government officials,
of rights activists campaigning on the environmental and health concerns arising out of
LAPSSET and other associated projects such as the planned coal fired power plant. Our
findings and recommendations will be published in a joint report before the end of this
year.

The activists and residents of Lamu County have expressed concerns about the impacts of
largescale projects — especially the coal-fired power plant — on the environment and on
livelihoods, especially of fishermen. They have also complained of the economic effects of

land acquisition for the various components.

The activists argue that the planned Lamu coal power plant will emit smoke that contains
hazardous particulate matter, discharge waste effluents into the sea that could kill fish
and other sea animals, and further emit coal dust that poses serious health risks to those
residing near coal plants, including cancer. The activists have also expressed concerns
about land acquisition without timely or adequate compensation, water pollution due to
the waste discharge, and the impacts of climate change brought about by increased
greenhouse gas emissions. Fishermen from the surrounding areas have alleged these
impacts will make the fishing waters less bountiful, affecting their livelihoods. Activists
also contend that consultations for these projects were not adequate.

The focus of our research was the obstacles faced by activists speaking up about these

issues.

We documented incidents of harassment, intimidation and other abuses against at least
35 activists over the past five years. The activists, who include private citizens, members of
national and local civil society organizations, and fishermen, farmers and others whose
livelihoods are at risk, reported being harassed, intimidated and arrested or detained

without being formally charged with a crime.

Activists were arrested while holding public meetings, during peaceful demonstrations, or
while conducting Lamu port site visits. In at least 15 instances, police accused activists of

having links or being sympathetic to Al-Shabab.
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In 2016, two activists — Ali Bunu from Pate Island and Mohamed Avukame from Manda
Island — disappeared, and Ali Bunu is presumed dead after being kidnapped. We
understand that police have failed to investigate the disappearances, which appear to be
linked to their activism and among a larger number of more than 40 disappearances at the
coast since 2014. The two cases of disappearances are part of a broader pattern of abuses
against environmental and land rights activists in Lamu and police failure to investigate

them.

We found the abuses reported have undermined the ability of activists to continue
legitimate campaigns for a clean and healthy environment, especially in the absence of

accountability for those responsible for these abuses.

In the interests of obtaining a thorough, balanced, and objective understanding of the
issues, we are writing to get police perspective on these matters so that we can
incorporate your views into our forthcoming report. We kindly request that you respond to
the questions below in writing by December 10, 2018. Your responses will be reflected in
our forthcoming report, and we may publish your responses in full. Any other comments or

information that you can provide us would be appreciated.

Sincerely,
U ".'ll '

WA | i i
Jehanne Henry Kamau Ngugi,
Associate Director National Coordinator
Human Rights Watch National Coalition of Human Rights
K-REP Centre, 2nd Floor, Suite 2B Defenders - Kenya,
Wood Avenue, off Lenana Road P. 0. Box 26309-00100
P.0. Box 51696-00100, GPO Nairobi, Kenya
Nairobi, Kenya Tel: +254-712632390/ +254 716 200 100
Email: henryj@hrw.org Email: dkngugi@hrdcoalition.org

Tel: +1 (917) 443-2724

61 DECEMBER 2018



CC:

Francis Njogu

Chief Executive Officer

Gulf Energy Limited Geminia,
Insurance Plaza, Kilimanjaro Ave —
Upperhill

P. 0. Box 61872-00200

Nairobi, Kenya
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Chief Executive Officer

oth Floor (or 8th Floor), South Tower, Two
Rivers

P.0. Box 10518-00100

Nairobi, Kenya



Questions for Amu Power on abuses against Lamu environmental activists

1. Do you have any human rights policies or guidelines that would be relevant to
protecting the rights of environmental and land activists campaigning around the
proposed Lamu coal fired power plant?

2. Do you have policies to ensure public participation that also protect various forms
of environmental, social and human rights activism?

3. Your company’s website mentions a grievance mechanism. Have members of the
public filed any grievances under this mechanism? Could you provide more
information on the nature of the grievances and how have these grievances, if any,
have been handled?

4. Areyou aware of the impacts on livelihood and environment that are alleged by the
activists? If so, what steps have you taken to respond to their concerns and
address potential impacts?

5. Whatis your process to ensure consultation with affected communities is robust
and ongoing? How do you communicate with communities about potential impacts
of your projects, and the steps you are taking to address them? Can you provide
documentation of consultations?

6. What steps do you take to ensure that police provide security for your operations in
line with respect for human rights?

7. Areyou aware of any threats or attacks against activists campaigning against the
planned coal-fired power plant in Lamu county? What do you think is the cause of
these threats and who are the perpetrators? What steps are you taking to ensure
that activists have the ability to speak freely about their concerns regarding
LAPSSET projects without threat of retaliation?

8. Isthe Amu Power management aware of public protests in relation to the power
plant? How have you responded to these protests?
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9.

10.

What communications do you have with police regarding their role in public
meetings about Amu Power’s coal fired power plant? Do they inform you about
arrests made at such meetings? What steps do you take to ensure activists are not

harassed at these meeting, and are given the opportunity to speak freely without
fear of retaliation?

Have you ever reported incidents of human rights abuses in the past, and if so,
what was the result? Have you ever encouraged investigation of allegations of
human rights abuse by public security forces?
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Appendix Ill: Amu Power and Human Rights Watch

Response

Amu Power Response
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Corgnuaticn

3. Our client is a responsible, law-abiding corporate citizen. Pursuant 1o the
Government of Kenya's power development initiative, our clicnt bid and wos a
public tender to build & Coal Fired Power plant in Lamu. Our client docs not own
the LAPSSET project nor the land where the Coal Fired Power Plant will be
situated. In our client’s power development portfolio, it has partnered with
international organizations of high repute. Our client’s choice of paniners speaks
to its reputation. Your unsupported insinustions are made without regard for the
ripple effect that may be wrought on the reputation of these partners;

4. Owur client has not broken ground on the Lamu Coal Fired Power Plant and has
no physical presence in Lamu beyond an ollice in Lamu town manned by seven
kocal employees;

5. Owr client is a soclally responsible business as evidenced by its involvement with
ihe Lamu community through among other initiatives:

&) weekly fresh water delivery to witer tanks donated by and constructed for
by our client lo local residents:

b) domation of fishing nets, solar lanterns and other equipment to the Lamu
County government to be distributed 1o 58 fishermen groups in the

¢} working together with the County Government of Lamu to sponsor and
install street solar lights that Light up the sea front of Lamu town in onder
o reduce ity

d) in consultation with the Kemya Forestry Rescarch Instituie (KEFRI)
launching an afforestation program with the aim of planting over | million
inées in vanous parts of Lamu; and

€} in partnership with the County Government of Lamu, block paving of
several strests in Lamu

6. Over a period of 1 years beginning in January 2015, our client has set ot to
collate views and objections to the proposed Coal Fired Power Plant, For this
purpose, our cliemt conducted and held over thirty-one (31) stakeholder
engagement moetings and over one thousand (1000) door (o door education
sensitization visits. Our client alwo beld several meetings Inviting sctivists w
voice their views and be educated without harassment. These forums were
attended by diverse groups including Africa Development Bank, religious
leaders, women's groups, youth groups, Ministry of Encrgy, local beach
management groups, lecal farmers and fisbermen groups, youth groups, tourism
scctor groups and environmental groups. The forums were open, diverse and
inchusive with all views, including divergent views, being expressed froely and
0o meeting resulting in violence. This is a matter of public record.

7. There have been many demonstrations over the proposed Coal Fired Power Plant
from 201 3 io-date. Our client has not opposed any demonstrations as it is focused
on the development of the project. Further, our client belicves that everyone has
the right express their opinions on the Coal Fired Power Plant in line with the
constitutional protection of freedom of expression and freedom of assembly
demonstration and petition;

8. If you care to check, various media, including social media, have carried all

2

Gioing over & above
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Continuation

anyooc. In fact, those opposed to the government's power development plan and
industrialization agenda have voiced strong dissenting opinion with no
oppasition against them by our client.

In conclusion, our client wishes 10 register its severe disapproval and dismay of the
manner in which Human Rights Waich and National Coalition of Human Rights
Defender- Kenya have chosen to render their assertions.

We are instructed to convey the fiact that our client finds it flagrantly reckless, highly
inflammatory and completely irresponsible that such disquicting allegations can be
tendered without any evidence in the manner which has been done in your letter. Our
client would urge you 10 consider the impact of rendering unsubstantiated allegations
on the reputation of umsuspecting persons, institutions and organizations and in
particular the risk presented to its local employees in Lamu.

We reiterate that our client supports your mandate but urges that you exerchic it
responsibly.

Yours faithfully,
TRIPLEOKLAW LLP,
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Human Rights Watch Response
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December 13, 2018

lohn M. Ohaga,

Managing Partner,

TRIPPLEOKLAW Advocates,

5™ Floor, Wing C, ACK Garden House,
First Gong Avenue, Off Bishops Road,
P.0 Box 43170-00100

Nairobi, Kenya.

Re: Alleged Harassment and Intimidation of Lamu Activists
Campaigning on LAPSSET and Associated Projects such as Coal Fired
Power Plant

Dear Sir,

Thank you for your letter dated December 10, 2018 in reply to our
letter of November 18, 2018 to Amu Power, Our researchers
welcomed the opportunity they had on October 1, 2018 to engage
with the combined team from Amu Power and Gulf Energy about
some of the issues that emerged during our research about the plight
of environmental activists at the coast.

We were, however, surprised by the tenor of your reply, as our
intention is simply to gain your company's perspective, given that
our forthcoming report does not make any allegations at all against
your client or for that matter any other private companies. The
forthcoming report by Human Rights Watch and the National
Coalition of Human Rights Defenders will give background
information about the LAPSSET infrastructure project as context for
the concemns of environmental activists in Lamu but does not attempt
in any way to draw a link between the allegations of harassment and
intimidation of activists and private companies. If, as you indicate,
your client is “a stranger to the grave allegations or reports of
harassment and intimidation™ you style as “inflammatory,” we are
glad to be able to provide more information through this well-
documented report that we hope your client will find useful as it
conducts is operations.

We appreciate the new information you have provided, such as
details about your engagement with the community and your
commitment to upholding the right of activists to express their views.
These are important facts and we plan to include the contents of the
letter in the report.
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Our intention in writing a letter to Amu Power and Gulf Energy was to alert your client
to our findings regarding the Kenyan govemment's restrictions on environmental
activists, to provide more depth to our descriptions on how you have engaged with
the activists, and to urge your client to join us in promoting the norms enshrined in
the United Nations Declaration on Human Rights Defenders, the United Nations
Guiding Principles on Business and Human Rights, and the United Nations
Declaration on the Right and Responsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms.

We would welcome an opportunity to share the report and discuss our findings and
these shared goals further with Amu Power and Gulf Energy in person at their earliest
convenience. We hope this communication is the first step in forging a productive
partnership in ensuring the rights of all citizens affected by the envisioned
development projects are respected.

Our colleagues in Nairobi office will be happy to get in touch with your client in the
hope of furthering these discussions. Alternatively, your staff could contact us
directly through Otsieno Namwaya, who is based in Nairobi, at mattheog@hmw.org or
+254 711 34 7537; or through Kamau Ngugi, who works with our Kenyan partners, the
National Coalition of Hurnan Rights Defenders, at dkngugi@hrdcoalition.org or

+254 721 44 4115,

We very much look forward to constructive engagement with Amu Power on these
issues going forward,

Sincerely,

}/%W

Dinah PoKempner,
General Counsel,
Human Rights Watch,
New York, USA.
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In March 2012, then Kenyan president, Mwai Kibaki launched an ambitious, longstanding regional project known as LAPSSET,
the Lamu Port-South Sudan-Ethiopia Transport corridor project, in the coastal county of Lamu. The largest ever infrastructure
project in East and Central Africa, it envisions a 32-berth seaport in Lamu, three international airports, road and railway
network, three resort cities and other associated projects such as the coal-fired power plant.

As Kenya government moves ahead with implementation, activists, community residents on the coast and nongovernmental
organizations have become increasingly vocal about the potential adverse health and environmental impacts of the projects.
They have campaigned vociferously against the planned coal-fired power plant, insisting that it would pollute the air and
water, and undermine the livelihoods of local fishing communities

“They Just Want to Silence Us:” Abuses Against Environmental Activists at Kenya’s Coast Region documents incidents of
harassment, intimidation and other abuses against at least 35 activists over the past five years. Security forces have broken
up protests, restricted public meetings, and threatened, arrested and prosecuted activists on various charges. In at least
15 instances, police accused activists of having links or being sympathetic to, Al-Shabab, the Somalia-based militant Islamist
group that has carried out numerous attacks in Kenya, an accusation activists believe officials use to justify harassment.

The report finds that it is clearly in Kenya’s best interest to ensure that the development projects associated with LAPSSET
are conducted in a manner that upholds basic rights and freedoms, not in a way that encourages repression. Residents of
Lamu have every right to express their concerns with the relevant authorities without fear. Kenyan authorities can and should
do more to protect them and ensure they can speak out rather than allow police and security forces to silence them.

Human Rights Watch and the National Coalition of Human Rights Defenders call on the Kenyan government to take action
to stop the police harassment of environment activists at Lamu, and to ensure prompt, thorough, and independent
investigations into alleged abuses including the deaths and disappearances of activists.

hrw.org - hrdcoalition.org

(above) Residents at proposed site of
the Lamu Port-South Sudan-Ethiopia
(LAPSSET) project during its
inauguration ceremony in Lamu on

March 2, 2012. Residents and activists
remain concerned about the
destruction of mangrove forests and
fish breeding grounds due to
dredging.

(front cover) Residents and
environmental activists protesting
against lack of consultations and
government failure to address
environmental concerns in respect of
the proposed Lamu Port-South Sudan-
Ethiopia (LAPSSET) project in Lamu
island, Kenya, March 1, 2012.
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