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Gender Recognition Issue Brief).  TGEU (2016) Trans Rights Europe Index 2016.
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The Board of the Japanese Society of Gender Identity Disorder 
Submitted on March 19, 2017 
 
(Draft) Statement supporting “Eliminating forced, coercive and otherwise involuntary 
sterilization: An inter-agency statement” proposed by the various United Nations 
agencies 
 
Several agencies of the United Nations128 including the World Health 
Organization (WHO), issued the statement “Eliminating forced, coercive 
and otherwise involuntary sterilization: An inter-agency statement” on May 
30, 2014. The inter-agency statement condemns the state in which people 
belonging to certain population groups (people living with HIV, persons 
with disabilities, indigenous peoples and ethnic minorities, and 
transgender and intersex persons) have been disproportionately subjected 
to sterilization without their full, free and informed consent, as a violation 
of fundamental human rights that many national and international official 
documents guarantee, including the right to health, the right to 
information, the right to privacy, the right to decide on the number and 
spacing of children, the right to be free from discrimination, and the right to be free from 
torture and other cruel, inhumane or degrading treatment or punishment. 
 

                                                           
128 
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Particularly for transgender persons, the inter-agency statement raises the example of 
human rights violation “in the various legal and medical requirements, 
including for sterilization, to which transgender persons have been 
subjected in order to obtain birth certificates and other legal documents 
that match their preferred gender” (p.2). The inter-agency statement 
condemns that “These sterilization requirements run counter to respect for 
bodily integrity, self-determination and human dignity, and can cause and 
perpetuate discrimination against transgender and intersex persons” (p.7) The Board of 
the Japanese Society of Gender Identity Disorder supports inter-agency statement and 
expresses its opinion as follows. 
 
In Japan, it has been twelve years since “Act on Special Cases in Handling Gender Status 
for Persons with Gender Identity Disorder” was enacted on July 16, 2004. According to The 
Supreme Court, there were 6,021 individuals who changed their sex on the family register 
until the end of December 2015. On the other hand, according to a survey conducted by the 
Japanese Society of Psychiatry and Neurology’s Gender Identity Disorder Committee which 
targeted major medical clinics throughout Japan, out of 22,435 consultations for gender 
dysphoria until the end of December 2015, only 20.8%129 changed their sex on family 
register. Considering the actual number of patients who wish to change their sex on the 
family register, even if not all patients, this number is far too low. Therefore, it can be 
assumed that if the requirements stated in Article 3 Section 1 of the Special Cases Act, 
especially the “surgery requirement,” did not exist, the situation would have been vastly 
different. 
           There is a problem of even greater importance. Autonomy in decision-making, which 
is secured through full, free and informed consent, shapes the core of medical ethics. “The 
Guideline regarding the Diagnosis and Treatment of Gender Identity Disorder”130 states that 
regarding treatments that “aim to improve individual’s quality of life, it is important that at 
medical sites, decisions are based on each individual case, while respecting individual’s 
autonomy and self-responsibility to its maximum extent” (p.1255). However, under current 

                                                           
129 Katsuki Harima et al. (2017) Committee on Gender Identity Disorder "to estimate the number of cases with 
complaints of gender disagreement and number of surgical cases compatible with domestic and foreign sex. 
Presented at the 19th Annual Meeting of Japan Society of Gender Identity Disorder. Sapporo: February 18-19.
130 The Japanese Society of Psychiatry and Neurology (2012) Japanese Guideline for the Diagnosis and Medical 
Treatment of Gender Identity Disorder [Version 4], Psychiatria et Neurologia Japonica, 114 (11): 1250-1266. 
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circumstances where the “surgery requirement” is necessary to legally change one’s sex, it 
is not possible to secure autonomy in decision-making at medical sites. 
 
WPATH131, which had expressed its academic position on the subject in 2010, released 
another statement in 2015 after the current inter-agency statement was released. It 
recommends that “WPATH continues to oppose surgery or sterilization requirements to 
change legal sex or gender markers. No particular medical, surgical, or mental health 
treatment or diagnosis is an adequate marker for anyone’s gender identity, so these 
should not be requirements for legal gender change.”132 
 
Considering the numerous recommendations from academic societies, the United Nations 
agencies, as well as international human rights organizations, there are countries that 
have established or revised laws not to include the “surgery requirement”. Countries 
where an individual can change their sex without having to undergo sexual reassignment 
surgery include: 18 European countries (Austria, Belarus, Denmark, Estonia, France, 
Germany, Hungary, Iceland, Ireland, Italy, Marta, Moldova, the Netherlands, Norway, 
Poland, Portugal, Spain, Sweden, Great Britain), 2 South American countries (Argentina, 
Uruguay), 2 North American countries (varies by state), 2 African countries (Botswana, 
South Africa), 5 countries in the Asia-Pacific region (Australia, New Zealand, India, Nepal, 
Taiwan). These countries demonstrate a growing trend of the abolishment of the ”surgery 
requirement133. 
 
The inter-agency statement cites and supports that “Human rights bodies have 
condemned the serious human rights violations to which transgender and intersex persons 
are subjected and have recommended that transgender and intersex persons should be 
able to access health services, including contraceptive services such as sterilization, on 
the same basis as others: free from coercion, discrimination and violence. They have also 
recommended the revision of laws to remove any requirements for compulsory sterilization 
of transgender persons (39, para 21; 163, para 32; 164; 165; 166).” (p.8). In 1972, Sweden 

                                                           
131 

132 WPATH (2015) WPATH Statement on Legal Recognition of Gender Identity, 19 January 2015. Retrieved from 
https://www.wpath.org/policies
133 License to be yourself: Forced sterilization (A Legal Gender 
Recognition Issue Brief) 
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took the lead by implementing “Sex Determination Law (om fastställande av 
könstillhörighet i vissa fall)”. After the Swedish Parliament voted to remove the mandatory 
legal requirement of sterilization in 2013, the Swedish government announced to pay 
economic compensation to trans victims of forced sterilization if requested134, treating 
them equally with those who were forced to undergo sterilization in the 1970s due to the 
eugenic policy. 
 
Japan began to respond to “Gender Identity Disorder” in the middle of 1990s. Even though 
Japan has had its own domestic situations, keeping the Article 3 Section 1 of the Special 
Cases Act, especially the “surgery requirement”, against the international trend, is 
undesirable not only for the concerned individuals but also for the clinicians that have the 
burden of acting as “gatekeepers”. It is necessary to change the environment, so that an 
individual’s autonomy is respected without the excessive influence of others, incentives or 
coercion. Professionals involved in the health of transgender people should never be 
ignorant or unconcerned about guaranteeing the full, free and informed consent of the 
individual. 
 
Based on the most scientific knowledge as well as domestic and international discussions, 
it is the Japanese Society of Gender Identity Disorder’s purpose and mission to 
disseminate professional opinion throughout society to guarantee the well-being of 
transgender people. The society once again affirms this mission and expresses its support 
towards “Eliminating forced, coercive and otherwise involuntary sterilization: An inter-
agency statement”.  
 

 

                                                           
134  
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Heisei 30 nen (2018)(ku) No. 269 Tokubetsu-koukoku Appeal Case Against the Koukoku 
Dismissal Decision Against the Decision to Dismiss the Application to Change the 
Treatment of Sex 
Heisei 31 nen (2019) Decision by the Second Petty Bench of the Supreme Court 

 
Main text of the judgment 
 
The koukoku-appeal is dismissed. 
The costs of koukoku-appeal shall be borne by the appellant. 
 
Reasons 
  Regarding the reasons for koukoku-appeal filed by the counsel for the koukoku- appeal, 
OYAMA Tomoyasu 
 
  Under Article 3(1)(4) of the Act on Special Cases in Handling Gender Status for Persons 
with Gender Identity Disorder (hereinafter “the provision in question”) which requires that 
a person requesting a ruling of change in the recognition of gender status “has no gonads 
or permanently lack functioning gonads,” as a general matter if a person with gender 
identity disorder requests such a ruling, that person needs to have had surgery to remove 
his/her gonads. The provision in question does not specifically force a person with gender 
identity disorder to undergo such surgery, but it is possible that some persons with gender 
identity disorder may be compelled to undergo such surgery in order to receive a ruling of 
change in the recognition of gender status even when they do not desire such surgery, and 
thus it cannot be denied that [this law] impinges on freedom from invasion of bodily 
freedom. That said, the provision in question is understood to be based on the possibility 
of problems arising with regard to parent-child or other relationships that may cause 
confusion in society if a child is born from the reproductive functions of the former gender 
of a person who has received a ruling of change in recognition of gender status, as well as 
on the consideration for, among other things, the need to avoid abrupt changes in a 
society where the distinction of men and women have long been based on biological 
gender. The need for these considerations, the adequacy of the method, and other 
circumstances may change in relation to shifts in social conditions regarding the handling 
of gender status in accordance with a person’s gender identity as well as the 
understanding of the family system, and it should be said that the constitutionality of such 
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a provision requires constant examination. However, after comprehensive consideration of 
the purpose of the provision in question, the state of the aforementioned restriction, the 
current social condition and other circumstances, the provision in question, at this time, 
cannot be said to be in violation of Article 13 and Article 14(1) of the Constitution. 
 
  It should be said that it is clear that such an interpretation is warranted in light of the 
purport of the precedents of this court (Supreme Court Showa 28nen (1953) (o) No.389, 
July 20 1955 Grand Bench decision Civil precedent Volume 9 Chapter 9 page1122, 
Supreme Court Showa 37nen (1962)(o) No.1472, May 27 1964 Grand Bench decision Civil 
precedent Volume 18 Chapter 4 page 676, Supreme Court Showa 40nen (1965) (a) No.1187, 
December 24 1969 Grand Bench decision Criminal precedent Volume 23 Chapter 12 page 
1625). The reasons of appeal are not acceptable. 
  Therefore the Supreme Court unanimously decides as set forth in the main text. There is a 
concurring opinion by Justices ONIMARU Kaoru and MIURA Mamoru. 
  The concurring opinion by Justices Kaoru Onimaru and Mamoru Miura is as follows. 
  1  The Act on Special Cases in Handling Gender Status for Persons with Gender Identity 
Disorder (hereinafter “the Special Cases Act”) provides for special cases in handling the 
gender status under laws and regulations of a person, despite his/her biological sex being 
clear, who continually maintains a psychological identity with an alternative gender, who 
holds the intention to physically and socially conform to an alternative gender, and has 
received concurrent diagnoses on such identification with the opposite gender from two or 
more physicians. 
  It is understood that the Special Cases Act was enacted in order to increase the effect of 
treatment and to remove social disadvantages for persons with gender identity disorder, 
who experience pain regarding gender incompatibility and are in a situation where they 
face various problems in their social lives. Those who have received a ruling of change in 
recognition of gender status are able to marry as a person of the reassigned gender. 
Necessary changes are made in the family registry, and disadvantages in social lives are 
removed through measures such as the reassigned gender being entered as their gender in 
administrative documents based on laws and regulations. 
  Furthermore, because gender is treated as one of the attributes of an individual in social 
life and in personal relationships, it can be said that gender is inseparable from the 
existence as a person of an individual, and for persons with gender identity disorder, that 
they are able to receive rulings of changes in recognition of gender status under the 
Special Cases Act is an important, perhaps even urgent, legal benefit. 
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  Because the provision in question sets one of the requirements for a ruling of change in 
recognition of gender status at the request of a person, it is not that the removal of gonads 
by sex reassignment surgery is forced without regard to the will of the person, but under 
the provision in question, as a general matter, without having undergone such surgery, a 
person is not able to receive the abovementioned important legal benefit, and 
disadvantages in social lives will not be removed.   
 
  In addition, at the time when the Special Cases Act was enacted, as a general rule, sex 
reassignment surgery was regarded as something to be performed as the final stage of 
treatment for a person whose severe pain and other symptoms related to his/her physical 
gender persist after the first stage (treatment in the psychiatric domain) and the second 
stage (treatment such as hormone therapy) of treatment. However, after consideration by 
experts based on subsequent clinical experience, currently, according to the guidelines of 
the Japanese Society of Psychiatry and Neurology, given the diversity of symptoms shown 
by persons with gender identity disorder, sex reassignment surgery is regarded not as the 
final stage of treatment but as one treatment option that is basically left to the person to 
choose. 
  Therefore, for persons with gender identity disorder who have not had sex reassignment 
surgery, even when they do not desire such surgery, under the provision in question, they 
have no choice but to undergo such surgery if they desire changes in recognition of gender 
status in order to receive a  ruling in their favor. 
  2  The removal of the ovary and testicles by sex reassignment surgery is itself not only a 
severe invasion of the physical body but as with surgery in general poses a risk to life or 
the physical body, and brings about the serious and irreversible consequence of the loss 
of reproductive functions. Whether or not to undergo such surgery is a decision normally 
left to the person’s free will, and it is understood that this freedom is secured by Article 13 
of the Constitution as the freedom from invasion of the physical body against one’s will. In 
light of 1 above, it should be said that the provision in question in one respect restricts this 
freedom. 
  Therefore, we consider whether the restriction of this freedom can be affirmed as 
necessary and reasonable upon comprehensive consideration of the purpose of the 
provision in question, the content and nature of the freedom in discussion, the state and 
degree of the restriction and other factors. 
  As the opinion of the court states, the purpose of the provision in question is understood 
to be based on the possibility of problems arising with regard to parent-child or other 
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relationships that may cause confusion in society if a child is born from the reproductive 
functions of the former gender of a person who has received a ruling of change in 
recognition of gender status, as well as on the consideration for, among other things, the 
need to avoid abrupt changes in a society where the distinction of men and women have 
long been based on biological sex.  
  However, as stated above, because a person with gender identity disorder is someone 
who, despite his/her biological sex being clear, continually maintains a psychological 
identity with an alternative gender, who holds the intention to physically and socially 
conform to an alternative gender, it can be reasoned that it would be extremely rare for a 
person to become pregnant and give birth through his/her former gender after his/her 
gender status is changed, and it can be said that the confusion that such a situation might 
cause would be considerably limited. 
  In addition, the necessity for such considerations and other circumstances as stated 
above may change in relation to shifts in social conditions and the like, and Article 2 of the 
Supplementary Provision of the Special Cases Act as of its enactment in 2003 duly 
provided: “The range of Persons with Gender Identity Disorder who may request a ruling of 
change in recognition of gender status, and other aspects of the system regarding rulings 
of change in recognition of gender status are to be reviewed approximately three years 
after this Act comes into effect, taking into consideration matters such as the status of the 
enforcement of this Act and changes in the social environment surrounding Persons with 
Gender Identity Disorder, etc.; and measures are to be taken as required based on the 
result of such review, if said measures are found to be necessary.” Based on this, in 2008, 
the requirement under Article 3(1)(iii) of the Special Cases Act that a person requesting a 
change in the recognition of gender status “currently has no child” was relaxed through an 
amendment so that the gender of a person who has an adult child may be changed, and it 
was legally affirmed that an adult child may have a man as his/her mother and a woman as 
his/her father. Further, Article 3 of the Supplementary Provisions also stated: “The system 
regarding rulings of change in recognition of gender status for Persons with Gender 
Identity Disorder is to be reviewed as required, based on the status of the enforcement of 
the Act on Special Cases in Handling Gender Status for Persons with Gender Identity 
Disorder as revised by this Act, and taking into consideration the status of Persons with 
Gender Identity Disorder and persons concerned therewith, along with other 
circumstances.” Ten years have already passed since then.  

  Since the enforcement of the Special Cases Act more than14 years ago, over 7000 
persons have been granted changes in the recognition of their gender status, and in the 
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recent years, in various fields in society including schools and corporations, efforts are 
being made to enable persons with gender identity disorder to be treated according to 
their gender identity. It can also be inferred that a corresponding shift is occurring in public 
consciousness and social acceptance.  
  Based on the social conditions and other factors described above, after comprehensive 
consideration of the aforementioned purpose of the provision in question, the content and 
nature of the freedom in discussion, the state and degree of the restriction and other 
circumstances, while it cannot be said that the provision in question is in violation of 
Article 13 of the Constitution at this time, it cannot be denied that doubts are emerging on 
that point. 
  3  Internationally, too, regarding changes in legal gender recognition of persons with 
gender identity disorder, at the time of the enactment of the Special Cases Act, many 
countries required the loss of reproductive functions, but in 2014, the World Health 
Organization issued a statement that opposed such a requirement, and in 2017, the 
European Court of Human Rights ruled that such a requirement was in violation of the 
European Convention on Human Rights. Presently, the number of countries that do not 
demand such a requirement is on the increase. 
  The suffering that persons with gender identity disorder face in terms of gender is also of 
concern to society that is supposed to embrace diversity in gender identity. In that regard, 
it is hoped that the understanding of the various problems surrounding persons with 
gender identity disorder including those related to the provision in question deepens even 
more broadly, and that appropriate measures are taken all around from the perspective of 
respect for the personality and individuality of each person. 
 
23 January 2019 
Second Petty Bench of the Supreme Court 
 
Justice MIURA Mamoru, Justice ONIMARU Kaoru, Justice YAMAMOTO Tsuneyuki, Justice 
KANNO Hiroyuki 
 


