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Appendix 1

HAUT-COMMISSARIAT AUX DROITS DE L"HOMME + OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS
PALAIS DES NATIONS » 1211 GENEVA 10, SWITZERLAND

Mandates of the Special Rapporteur on the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health and the Special Rapporteur on torture and other
cruel, inhuman or degrading treatment or punishment

REFERENCE:
OL 1PN 32016 ;

23 May 2016
Excellency.

We have the honour to address you in our capacities as Special Rapporteur on the
right of everyone to the enjoyment of the highest attainable standard of physical and
mental health and the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment. pursuant to Human Rights Council resolutions 24/6
and 25/13.

In this connection, we would like to bring to the attention of vour Excellency’s
Government information we have received concerning the existing Law No.111 of 2003,
which allegedly contains a number of abusive restrictions and provisions that
discriminate against transgender adults and children in Japan and unduly restrict
their human rights, including the rights to health, physical integrity, equality before
the law, respect for private and family life, education and the right not to be
subjected to torture or ill-treatment.

According to the information received:

Legal gender recognition in Japan is regulated by Law No. 111 of 2003, which
came into effect on 16 July 2004. While this constitutes a positive attempt to
provide access to legal gender recognition, it is alleged that the procedure
established under Law No.111 violates the human rights of transgender adults and
children in Japan. The Law reportedly stipulates various abusive and
discriminatory criteria that transgender persons are required to meet before they
can file an application with the family court for the legal recognition of their
preferred gender. Only cases of those applicants who fulfil all of the law’s criteria
are adjudicated by the family court.

In 2016. a bi-partisan group of Japanese Members of Parliament will reportedly

consider amendments to Law No. 111. It is expected that the revision of the Law
will conclude with the end of the current parliamentary session in June 2016.
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Mandatory medical certification

Law No. 111 obliges transgender persons in Japan, who seek legal recognition of
their gender identity. to obtain a medical diagnosis of “Gender Identity Disorder™
(GID) as a prerequisite. The Law defines GID as disorder of a person who.
despite his/her biological sex being clear, “continually maintains a psychological
identity with an alternative gender” and who “holds the intention to physically
and socially conform to an alternative gender”. Applicants are required to obtain a
medical certificate confirming the GID diagnosis by two or more physicians
“generally recognized as holding competent knowledge and experience necessary
for the task™.

The process for obtaining a medical certificate for GID is allegedly cumbersome
and lengthy as it involves a number of unnecessary and arbitrary tests. While
legally binding guidelines for diagnosing GID do not exist. the 2012 Diagnosis
and Treatment Guidelines for Gender Identity Disorder recommend physicians to
undertake the following three tests: (1) a gender identity test based on the
testimony of the individual: (2) a biological gender test., which can entail an
examination of chromosomes and hormonal actions as well as an inspection of
mternal and external genitals, or any “other examimations that doctors find
necessary’™; (3) a test excluding other diagnoses in order to ensure that “the denial
of gender identity/ request for surgery is not coming from schizophrenia nor other
cultural, social, or occupational reasons.” The Guidelines do not reference a
timeframe within which these tests should be conducted.

This procedure is considered stigmatising and humiliating for the applicant since
it bases legal recognition of gender identity on medical certification of a
“disorder” and not on self-declaration and it restricts the autonomy and physical
and psychological integrity of the persons concerned. In contrast, a human rights
based approach to legal gender recognition is based on self-identification and self-
declaration free of any unnecessary. disproportionate and abusive barriers
imposed by pathological models. UN and other international mechanisms have
called for national medical classifications to be reviewed to stop treating
transgender adults and children as ill or disordered based on their gender identity.
and to remove such abusive requirements for legal recognition of gender identity.

Coercive medical procedures

As per the provisions contained in law No.111, only those transgender persons
who intend to undergo surgery and treatment to modity their body. including their
genitals, can obtain legal recognition of their gender identity, as this is a
requirement for a GID diagnosis. This effectively forces or coerces transgender
persons seeking legal recognition of their gender identity to undergo physically
transformative treatment and surgical interventions, even if. as is the case for
many transgender persons, they do not desire such surgery or treatment.

=23 EF5N\—FIL 44



In addition. Law No. 111 stipulates that transgender persons applying for legal
recognition should “not have gonads or permanently [unctioning gonads™. Ience,
transgender persons could be forced or coerced into undergoing often unwanted
sterilization surgeries as a prerequisite to enjoy legal recognition of their preferred
gender, in absence of any medical necessity. This abusive requirement directly
affects the bodily integrity of transgender persons and has been condemned by
UN human rights mechanisms as amounting to a violation of their right to be [ree
from torture and ill-treatment, as well as of their right to the full enjoyment of the
highest attainable standard of physical and mental health.

Age restrictions

Law No. 11 prevents all transgender persons under the age of 20, Japan's age of
majority. to secure the legal recognition of their gender identity. People under the
age of 20 can obtain a GID diagnosis with two signatures from physicians. The
GID certificate can reportedly be used by transgender persons to advocate for
access 1o education according to their gender identity, including restroom access
and school uniforms. However, only those who reached the age of majority can
independently pursue the hormone treatment and surgical procedures required for
legal gender recognition. As this process is long and costly, legal gender
recognition is often not possible until the mid- 20s.

While Japan’s current model for transgender legal recognition only applies to
people over the age of 20, it can have a detrimental impact on transgender
children and their families. It is reported that the lack of access to legal gender
recognition for persons under 20 and the rigid medical requirements for obtaining
legal recognition as an adult causes anxiety and pressure among transgender
children and young adults. Reports also indicate that transgender children are led
to understand that future surgeries are obligatory and inevitable, which puts
intense pressure on them to conform to gender stereotypes. Instead, transgender
children and young adults need information, support and sale spaces to explore
and express their gender. Particularly, in educational settings transgender persons
experience discrimination. stigmatisation and social exclusion. often to the cause
of extended and repeated absence from school, and even dropouts. These
difficulties are unnecessarily prolonged and exacerbated by the requirement to
wait until the age of 20 to seck legal gender recognition.

While safeguarding the rights of children and minors is a legitimate aim,
restrictions on the rights of children and minors should not be disproportionate to
the aim pursued. and should fully respect and protect the rights of children
enshrined in international law. Concerns are expressed that a blanket prohibition
on the rights of persons under the age of 20 to recognition of their gender identity
could amount to a disproportionate interference with their right to freedom from
discrimination, recognition of their gender identity, their right to be heard. and
their right to their best interests being the primary consideration i the
determination of all actions or decisions that concern them, which could have
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serious effects on their right to health, privacy, recognition before the law, and
education, and that it may also expose the child to intolerable pressure and family
conflict.

Discrimination on the basis of relationship status and parental status
Law No. 111 requires that those seeking legal recognition of a change in gender
be unmarried. implying mandatory divorce in cases where the individual is
married. In addition, the Law stipulates that applicants must not have any
underage children. Such requirements have also been condemned as abusive and
disproportionate by UN and international human rights mechanisms.

Finally, it is reported that while Law No.111 provides for the full legal transition
from one gender to the other, even transgender persons whose gender identity has
been legally recognized lace discrimination. for example. with respect to adopting
children or obtaining life insurance.

While acknowledging that Law No.111 is a positive attempt to provide access to
legal gender recognition for transgender people, serious concern is expressed that the
Law, in its current form, contains a number of provisions that are abusive. are in conflict
with interational human rights norms, and discriminate against transgender persons in
Japan. Concern is particularly expressed about provisions forcing or coercing
transgender persons to undergo mandatory medical certification and coercive medical
procedures. which affect their bodily integrity and could amount to torture or ill-
treatment. Further serious concern is expressed at provisions precluding transgender
persons who are under the age of 20, are married, or have underage children from seeking
legal gender recognition. We express concern that such provisions could be
disproportionate and unnecessarily restrict the human rights of transgender adults and
children, including the right to be free from torture and ill-treatment. the right to the
enjoyment of the highest attainable standards of physical and mental health, as well as the
rights to equality before the law, physical integrity, respect for private and family life,
and education, and the rights of the child.

We trust that the current revision of Law No. 111 will be conducted in a way that
is consistent with Japan’s international human rights obligations and in accordance with
international best practices for legal gender recognition, which clearly advocate for a
simple administrative process for legal recognition of the gender identity of transgender
persons, the separation of the legal recognition process from any medical certification or
GID diagnosis, the removal of any abusive requirements of sterilization or other forced or
coerced medical interventions. the removal of other abusive requirements such as divorce
or restrictions based on parental or family situations, and the establishment of a pathway
for transgender children to have their gender identity recognized. without
disproportionate, discriminatory or abusive restrictions.

In connection with the above alleged facts and concerns, please refer to the

Reference to international law Annex attached to this letter which cites international
human rights and standards relevant to these allegations.
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It 1s our responsibility, under the mandates provided to us by the ITuman Rights
Council, to seek to clarify all cases brought to our attention. We would therefore be
grateful for your observations on the following matters:

1. Please provide any additional information and comment you may have on
the above-mentioned allegations.

2. Please provide information on measures taken to ensure the compliance of
Law No. 111 with Japan’s obligations under intemational human rights
law and standards.

3. Please provide detailed information on measures taken to prohibit and
combat discrimination against transgender adults and children, in
compliance with Japan’s obligations under international human rights law
and standards. In particular, please indicale whal measures have been
taken to ensure that transgender persons in Japan have equal and non-
discriminatory access to the effective legal recognition of their gender
identity without disproportionate or abusive requirements including forced
or coercive sterilization and other surgery or medical procedures,
stigmatizing, humiliating and pathologizing medical certification, divorce,
and discriminatory restrictions based on age. parental and relationship
status.

4. Please provide information on measures taken to protect the rights of
transgender children to have their gender identity recognized and
respected, and to be protected from discrimination, including in the
context of the exercise of their right to education and health.

5. Please provide information on training measures provided to professionals
working in health care and education regarding the rights of transgender
persons, including access lo appropriate, respectful and gender-sensitive
healtheare services without discrimination or pathologization.

6. Please provide information on the proposed amendments to Law No. 111
and the current status of its review. In Particular, please provide
information on any measures that are being taken to include transgender
adults and children and civil sociely organizations that work on the rights
of transgender persons in meaningful consultations prior to the
consideration of the proposed amendments by Members of Parliament.

We would appreciate receiving a response within 60 days.

While awailing a reply. we urge that all necessary mterim measures be taken to
halt the alleged violations and prevent their re-occurrence and in the event that the
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investigations support or suggest the allegations to be correct, to ensure the accountability
of any person(s) responsible for the alleged violations.

Your Excellency’s Government’s response will be made available in a report to
be presented to the Human Rights Council for its consideration.

Please accept, Excellency, the assurances of our highest consideration.

Juan Emesto Mendez
Special Rapporteur on torture and other cruel. inhuman or degrading treatment or
punishment

Dainius Piiras
Special Rapporteur on the right of everyone to the enjoyment of the highest aftainable
standard of physical and mental health
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Annex
Reference to international human rights law

In connection with the above alleged facts and concerns. we would like to remind
your Excellency’s Government of the principle of non-diserimination as set forth in
articles 2 of the International Covenant on Civil and Political Rights (ICCPR), ratified by
Japan in 1979; the International Covenant on Economic, Social and Cultural Rights
(ICESCR), ratified by Japan in 1979; and the Convention on the Rights of the Child
(CRC), ratified by Japan in 1994. Various treaty bodies have reiterated that the
prohibition of discrimination includes discrimination on the ground of gender identity.

We would like to refer your Excellency’s Government to the ICCPR. which
provides for equal civil and political rights for all men and women (article 3). the right to
recognition for evervone before the law (article 16), the right to one’s privacy and family
(article 17), and the right of right of men and women of marriageable age to marry and to
found a family (article 23(2)). Furthermore, the ICCPR obliges States parties to ensure
equality before the law and the equal protection of the law of all persons without
discrimination. In this regard, the law must prohibit any discrimination and guarantee to
all persons equal and effective protection against discrimination on any ground. including
sex (article 26). We would like to recall the recommendations made by the UN Human
Rights Committee (CCPR/C/IRL/CO/4, CCPR/C/UKR/CO/7) that States should
guarantee the rights of transgender persons including the right to legal recognition of their
gender, that States should consult with transgender persons and their representatives in
the elaboration of legislation that concern them. and that States should repeal abusive and
disproportionate requirements for legal recognition of gender identity.

We also deem it pertinent to refer yvour Excellency’s Government to the CRC,
which stipulates. inter alia. that in all actions concerning children, including legislative
measures. the best interest of the child should be a primary consideration (article 3(1)).
The best interest must thereby be determined on a case-by-case basis, taking into account
the child's personal context, situation and needs, the child's right to be heard (GC 14).
Moreover. the CRC obliges States to ensure to the maximum extent possible the survival
and development of the child (article 6). which is interpreted as a holistic concept
including physical, mental. spiritual, moral, psychological, and social development (GC
5). The Convention also enshrines the obligation of States to respect the right of children
to preserve their identity (article 8) and to ensure the right of children express their views
in all matters affecting them. with due consideration to those views in accordance with
age and maturity of the children (Article 12). Finally, the Convention reiterates that
children, like adults, have the rights to privacy (article 16), health (24(1), and education
(article 28).

Furthermore, we would like to bring to the attention of your Excellency’s
Government the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health as set forth in article 12 of the ICESCR and article 24(1) of
the CRC. In this context, we recall that the Committee on the Rights of the Child stressed
that in order to fully realize the right to health for all children. States have an obligation
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to ensure that children’s health is not undermined as a result of discrimination which is a
significant factor contributing to vulnerability (GC 15). The Committee on the Rights of
the Child has further emphasized that discrimination on the basis of gender identity is
prohibited under the Convention (GC 15).

We would also like to refer to the Yogyakarta Principles on the application of
international human rights law in relation to sexual orientation and gender identity.
specifying that “[e]ach person’s self-defined [...] gender identity is integral to their
personality and is one of the most basic aspects of sell-determination, dignity and
freedom™ (principle 3). The Principles further stipulate in principle 6 that “[e]veryone.
regardless of [...] gender identity. is entitled to the enjoyment of privacy without
arbitrary or unlawful interference, including with regard to their family [...]”, and in
principle 24 that “[e]veryone has the right to found a family, regardless of [...] gender
identity. Families exist in diverse forms. No family may be subjected to discrimination on
the basis of the [...] gender identity of any of its members™.

With respect to coercive medical procedures. the Principles reiterate “[...] no one
shall be forced to undergo medical procedures, including sex reassignment surgery.
sterilization or hormonal therapy, as a requirement for legal recognition of their gender
identity [...].

In this connection, we would also like to refer to report A/HRC/31/57, in which
the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment noted that subjecting transgender persons to forced or otherwise involuntary
gender reassignment surgery. sterilization or other coercive medical procedures is
abusive, is rooted in discrimination, and violates the rights to physical integrity and self-
determination of individuals and amount to ill-treatment or torture, and recommends that
forced and coerced sterilization be outlawed in all circumstances, that special measures
be adopted to protect individuals belonging to marginalized groups from such forced or
coercive sterilization, that other abusive requirements for legal recognition of gender
identity be abolished, and that transparent and accessible legal gender recognition
procedures be adopted (paras. 49, 72).

Finally, we recall that that the Committee on Economic, Social and Cultural
Rights stressed that laws and policies which preseribe or indirectly perpetuate
involuntary. coercive or forced medical interventions, including surgery or sterilization
requirements for the legal recognition of one’s gender identity. constitute a violation of
the obligation to respect the right to sexual and reproductive health (General Comment
22, paras. 56-37).
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Appendix 2

Response to the request for information from Special Procedures
from the Government of Japan

Regarding the request for information about the existing Law No. 111 of 2003 (the
Act on Special Cases in Handling Gender Status for Persons with Gender Identity Disorder,
hereinafter referred to as the “Special Cases Act”) by the Special Rapporteur on the right of
everyone to the enjoyment of the highest attainable standard of physical and mental health
and the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, which was sent on May 23, 2016 to the Permanent Mission of Japan to the
United Nations Office and other international organizations in Geneva, the response from

the Government of Japan is as follows.

1. Please provide any additional information and comment you may have on the
above-mentioned allegations.

2. Please provide information on measures taken to ensure the compliance of Law
No.111 with Japan's obligations under international human rights law and standards.

3. Please provide detailed information on measures taken to prohibit and combat
discrimination against transgender adults and children, in compliance with Japan's
obligations under international human rights law and standards. In particular, please
indicate what measures have been taken to ensure that transgender persons in
Japan have equal and non-discriminatory access to the effective legal recognition of
their gender identity without disproportionate or abusive requirements including
forced or coercive sterilization and other surgery or medical procedures,
stigmatizing, humiliating and pathologizing medical cerification, divorce, and
discriminatory restrictions based on age, parental and relationship status.

6. Please provide information on the proposed amendments to Law No.111 and the
current status of its review. In particular, please provide information on any
measures that are being taken to include transgender adults and children and civil
society organizations that work on the rights of transgender persons in meaningful
consultations prior to the consideration of the proposed amendments by Members of

Parliament.

Additional information on measures taken to protect the human rights of transgender
persons
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1. In Japan, everyone can equally enjoy their human rights, free of discrimination under
any circumstances. Violence, discrimination and discriminatory criminal penalties,
including death penalties, based on sexual orientation or gender identity are
unacceptable, and to this extent, in opposition to human rights violations based on
sexual orientation or gender identity, Japan continues to actively engage in efforts for
solving international issues surrounding LGBT persons. On 29 September 2015,
Japan participated in the High Level LGBT Core Group Event during the UN General
Assembly as a member of the Core Group. Japan also cosponsored the resolution on
the protection against violence and discrimination based on sexual orientation and
gender identity (A/HRC/32/L.2/Rev.1), adopted at the 32nd session of the Human
Rights Council.

2. Nationally, discussions regarding the protection of the rights of LGBT persons have
been advancing, following the establishment of the Nonpartisan Parliamentary Group
on the rights of LGBT persons in March 2015, and the Special Mission Committee on
sexual orientation and gender identity (hereinafter referred to as the “Special Mission
Committee") by the Liberal Democratic Party (LDP) in February 2016. The LDP's
Special Mission Committee compiled a report titled “LDP's basic stance towards a
society accepting diversity in sexual orientation and gender identity,” in which it is
stated that upon applying the Special Cases Act, the LDP will take action when

necessary, listening carefully to requests for improvement.

Additional information and comments on the point that legal gender recognition

should be based on self-identification and the call to stop treating transgender
persons as disordered

3. The Special Cases Act requires that Persons with Gender Identity Disorder receive

“concurrent diagnoses on such identification with the opposite gender from two or

more physicians equipped with the necessary knowledge and experience to give

accurate diagnoses on this matter, based on generally accepted medical knowledge."

This provision aims to ensure that such persons receive recognition of gender status

from the family court in an appropriate and prompt manner, by assuring that the person

has received an appropriate, objective and certain judgment by two or more physicians,

and by also ensuring that such judgment be a prior condition for the ruling by the family

court. The requirement also aims to prevent claims by persons claiming gender identity

disorder for a change in gender status without having obtained a diagnosis.
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4. The recognition of Person with Gender Identity Disorder is a basic condition for
changes in legal gender status, which gives rise to fundamental consequences, and at
the same time psychological gender is an internal issue that cannot be perceived
physically. In order to ensure that recognition of Gender Identity Disorder be made
objectively and certainly, concurrent diagnoses from two or more physicians are
required, and those diagnoses should be made “based on generally accepted medical

knowledge.”

5. The Diagnosis and Treatment Guidelines for Gender Identity Disorder compiled by the
Japanese Society of Psychiatry and Neurology, which was compiled before the
enforcement of the Special Cases Act, also provides in principle that concurrent

judgment from two or more physicians make the diagnoses determinable.

Additional information and comments on the point that legal gender recognition
should be based on self-identification and self-declaration, not on medical
certification
6. Asmentioned above, the recognition of Person with Gender Identity Disorder is a basic
condition for changes in legal gender status, which gives rise to fundamental
consequences, and at the same time psychological gender is an intemnal issue that
cannot be perceived physically. In order to ensure that it is recognized be made
objectively and certainly, concurrent diagnoses from two or more physicians are
required, and those diagnoses should be made “based on generally accepted medical

knowledge "

Additional information and comments on the point that the requirement that the
person “not have gonads or permanently functioning gonads” amounts to a violation
of their right to be free from torture and ill-treatment, as well as their right to the full
enjoyment of the highest attainable standard of physical and mental health
7. The Special Cases Act stipulates the inability to reproduce as a requirement based on
the judgment that, upon recognizing a change in legal gender status, it is inappropriate
that the reproductive capability of the former gender is maintained, or that the
reproductive gland is functioning, secreting gender hormones of the former gender. In
other words, when a person, after having had a change in legal gender status
recognized, procreates using the reproductive function of the former gender, it may
give rise to confusion and various problems. At the same time, the possibility that the

secretion of gender hormones by the reproductive gland of the former gender may
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have undesired physical and psychological influences cannot be denied.

Additional information and comments on the concern over the requirements that the
person be over the age of 20, unmarried, and not have any underage children
8. The requirement that the person “is not less than 20 years of age” is stipulated in
consideration of the following matters.

(1) Japanese Civil Law stipulates that the age at which a person obtains sufficient capability
to manage one's own affairs is the age of 20.

(2) The decision on change in recognition of legal gender status must be made carefully by
the persons themselves, given that gender is an important matter that affects the
person's personality, and a change in gender is irreversible in nature.

(3) The Diagnosis and Treatment Guidelines for Gender Identity Disorder issued by the
Japanese Society of Psychiatry and Neurology requires that in order to begin 3rd phase
treatment (surgery of the reproductive organs), the person should be no less than 20

years of age.

9. The requirement that the person “is not currently married” is due to the fact that a
change in legal gender status of a married person will result in a situation of same-sex

marriage, which will give rise to various issues in the current legal order.

10. The requirement that the person “currently has no child who is a minor” is stipulated,
taking into consideration the arguments that this system could give rise to confusion
within the family, including between parent and child, or influence the child’s welfare. At
the time of the enactment of the Special Cases Act, the requirement was that the
person “currently has no child.” However, the requirement was amended to read
“currently has no child who is a minor” in 2008, considering that in the case that the
child is an adult, the impact of the change in legal gender status on the parent-child
relationship or the welfare of the child would not be as strong in comparison to cases

where the child is a minor.

Additional information and comments on the comment regarding support for
transgender child in schools
11. On lines 15 through 18 of page 3 of the joint communication it is written that “the GID
certificate can reportedly be used by transgender persons to advocate for access to
education according to their gender identity, including restroom access and school

uniforms."” We would like to elaborate on this.
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12. The Ministry of Education, Culture, Sports, Science and Technology (MEXT) issued a
directive in 2015 to prefectural boards of education. The directive illustrates examples
of support in schools for students with sexual orientation or gender identity issues,
such as permitting the students to wear school uniforms in line with their actual or

perceived gender identity and permitting the use of faculty or multipurpose lavatories.

13. In order to allow support for students with anxieties and insecurities, the directive states
that such support does not require the diagnosis of medical institutions. Such support

does not require a GID certificate.

Additional information and comments on the point that Japan should amend the
Special Cases Act to remove discriminatory provisions
14. As mentioned above, the Special Cases Act is exercised appropriately, taking into
consideration international humanitarian laws and universal standards. With that in
mind, Japan recognizes the need to consider the possibility of amending the Special
Cases Act, taking into consideration national debate including that mentioned above in

paragraph 2.

4. Please provide information on measures taken to protect the rights of transgender
children to have their gender identity recognized and respected, and to be protected
from discrimination, including in the context of the exercise of their right to education
and health.

15. MEXT promotes appropriate measures by indicating ways to address matters related
to gender identity concerning students, such as the following which were compiled in
the 2015 directive:

(1) Promote appropriate education that prohibits discrimination and bullying under any
circumstances;

(2) Encourage school faculties to endeavor to become good listeners for students who
suffer from anxiety or insecurity;

(3) Advance efforts in accordance with the individual circumstances of students, families and
schools;

(4) Create/maintain an environment in which students feel comfortable seeking help;

(5) Enhance appropriate understanding of school faculty through training.
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16. The directive illustrates examples of support in schools for students with sexual
orientation or gender identity issues, such as permitting the students to wear school
uniforms in line with their actual or perceived gender identity and permitting the use of

faculty or multipurpose lavatories.

5, Please provide information on training measures provided to professionals working
in health care and education regarding the rights of transgender persons, including
access to appropriate, respectful and gender-sensitive healthcare service without

discrimination or pathologization.

17. MEXT notified prefectural boards of education in 2015 to promote appropriate
understanding of transgender issues amongst faculty through training on issues such as

appropriate ways of addressing students with gender identity issues.

18. MEXT compiled an informative document in 2016 to be used by the prefectural board in
training sessions, aimed at promoting understanding amongst faculty on appropriate

ways of addressing issues with gender identity issues.
19. MEXT also promotes the understanding of transgender issue amongst faculty by

explaining directives and informative documents at prefectural boards of education

meetings.
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The Board of the Japanese Society of Gender Identity Disorder
Submitted on March 19, 2017

(Draft) Statement supporting “Eliminating forced, coercive and otherwise involuntary
sterilization: An inter-agency statement” proposed by the various United Nations agencies

Several agencies of the United Nations!?® including the World Health
Organization (WHO), issued the statement “Eliminating forced, coercive and
otherwise involuntary sterilization: An inter-agency statement” on May 30,
2014. The inter-agency statement condemns the state in which people
belonging to certain population groups (people living with HIV, persons with
disabilities, indigenous peoples and ethnic minorities, and transgender and
intersex persons) have been disproportionately subjected to sterilization
without their full, free and informed consent, as a violation of fundamental
human rights that many national and international official documents
guarantee, including the right to health, the right to information, the right to
privacy, the right to decide on the number and spacing of children, the right to
be free from discrimination, and the right to be free from torture and other
cruel, inhumane or degrading treatment or punishment.

tliminating forced, eoercive and
atherwise involuntary
5 ation

Particularly for transgender persons, the inter-agency statement raises the example of human

rights violation “in the various legal and medical requirements, including for

sterilization, to which transgender persons have been subjected in order to OHCHR, UN Women, UNAIDS,

o o ) UNDP, UNFPA, UNICEF and

obtain birth certificates and other legal documents that match their preferred WHO. Eliminating forced,

gender” (p.2). The inter-agency statement condemns that “These sterilization coercive and otherwise

requirements run counter to respect for bodily integrity, self-determination and ~ Involuntary sterilization: An

h L. .. . . interagency statement. World
uman dignity, and can cause and perpetuate discrimination against Health Organization: May 30

transgender and intersex persons” (p.7) The Board of the Japanese Society of 2014.

Gender Identity Disorder supports inter-agency statement and expresses its

opinion as follows.

In Japan, it has been twelve years since “Act on Special Cases in Handling Gender Status for
Persons with Gender Identity Disorder” was enacted on July 16, 2004. According to The
Supreme Court, there were 6,021 individuals who changed their sex on the family register until
the end of December 2015. On the other hand, according to a survey conducted by the Japanese
Society of Psychiatry and Neurology’s Gender Identity Disorder Committee which targeted
major medical clinics throughout Japan, out of 22,435 consultations for gender dysphoria until

128 The United Nations High Commissioner for Human Rights (UNHCHR), The United Nations Women (UN Women),
The United Nations AIDS Program (UNAIDS), The United Nations Development Program (UNDP), The United Nations
Population Fund (UNFPA), The United Nations Children's Fund (UNICEF), The World Health Organization (WHO)
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the end of December 2015, only 20.8%**° changed their sex on family register. Considering the
actual number of patients who wish to change their sex on the family register, even if not all
patients, this number is far too low. Therefore, it can be assumed that if the requirements
stated in Article 3 Section 1 of the Special Cases Act, especially the “surgery requirement,” did
not exist, the situation would have been vastly different.

There is a problem of even greater importance. Autonomy in decision-making, which is
secured through full, free and informed consent, shapes the core of medical ethics. “The
Guideline regarding the Diagnosis and Treatment of Gender Identity Disorder”*° states that
regarding treatments that “aim to improve individual’s quality of life, it is important that at
medical sites, decisions are based on each individual case, while respecting individual’s
autonomy and self-responsibility to its maximum extent” (p.1255). However, under current
circumstances where the “surgery requirement” is necessary to legally change one’s sex, it is not
possible to secure autonomy in decision-making at medical sites.

WPATH®! which had expressed its academic position on the subject in 2010, released another
statement in 2015 after the current inter-agency statement was released. It recommends that
“WPATH continues to oppose surgery or sterilization requirements to change legal sex or gender
markers. No particular medical, surgical, or mental health treatment or diagnosis is an adequate
marker for anyone’s gender identity, so these should not be requirements for legal gender
change.”!*?

Considering the numerous recommendations from academic societies, the United Nations
agencies, as well as international human rights organizations, there are countries that have
established or revised laws not to include the “surgery requirement”. Countries where an
individual can change their sex without having to undergo sexual reassignment surgery include:
18 European countries (Austria, Belarus, Denmark, Estonia, France, Germany, Hungary, Iceland,
Ireland, Italy, Marta, Moldova, the Netherlands, Norway, Poland, Portugal, Spain, Sweden, Great
Britain), 2 South American countries (Argentina, Uruguay), 2 North American countries (varies
by state), 2 African countries (Botswana, South Africa), 5 countries in the Asia-Pacific region
(Australia, New Zealand, India, Nepal, Taiwan). These countries demonstrate a growing trend of
the abolishment of the surgery requirement**3,

129 Katsuki Harima et al. (2017) Committee on Gender Identity Disorder "to estimate the number of cases with
complaints of gender disagreement and number of surgical cases compatible with domestic and foreign sex.
Presented at the 19" Annual Meeting of Japan Society of Gender Identity Disorder. Sapporo: February 18-19.
130 The Japanese Society of Psychiatry and Neurology (2012) Japanese Guideline for the Diagnosis and Medical
Treatment of Gender Identity Disorder [Version 4], Psychiatria et Neurologia Japonica, 114 (11): 1250-1266.

131 The World Professional Association for Transgender Health (Formerly known as the Harry Benjamin International
Gender Dysphoria Association) is the world's oldest and largest professional organization on transgender health

132 WPATH (2015) WPATH Statement on Legal Recognition of Gender Identity, 19 January 2015. Retrieved from
https://www.wpath.org/policies

133 Regarding the situation of each country, we referred to License to be yourself: Forced sterilization (A Legal Gender

Recognition Issue Brief) (Open Society Foundation, 2014); Trans Rights Europe Index 2016 (TGEU, 2016); and for
Taiwan we deferred.
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The inter-agency statement cites and supports that “Human rights bodies have condemned the
serious human rights violations to which transgender and intersex persons are subjected and
have recommended that transgender and intersex persons should be able to access health
services, including contraceptive services such as sterilization, on the same basis as others: free
from coercion, discrimination and violence. They have also recommended the revision of laws to
remove any requirements for compulsory sterilization of transgender persons (39, para 21; 163,
para 32; 164; 165; 166).” (p.8). In 1972, Sweden took the lead by implementing “Sex
Determination Law (om faststadllande av konstillhérighet i vissa fall)”. After the Swedish
Parliament voted to remove the mandatory legal requirement of sterilization in 2013, the
Swedish government announced to pay economic compensation to trans victims of forced
sterilization if requested®, treating them equally with those who were forced to undergo
sterilization in the 1970s due to the eugenic policy.

Japan began to respond to “Gender Identity Disorder” in the middle of 1990s. Even though
Japan has had its own domestic situations, keeping the Article 3 Section 1 of the Special Cases
Act, especially the “surgery requirement”, against the international trend, is undesirable not
only for the concerned individuals but also for the clinicians that have the burden of acting as
“gatekeepers”. It is necessary to change the environment, so that an individual’s autonomy is
respected without the excessive influence of others, incentives or coercion. Professionals
involved in the health of transgender people should never be ignorant or unconcerned about
guaranteeing the full, free and informed consent of the individual.

Based on the most scientific knowledge as well as domestic and international discussions, it is
the Japanese Society of Gender Identity Disorder’s purpose and mission to disseminate
professional opinion throughout society to guarantee the well-being of transgender people. The
society once again affirms this mission and expresses its support towards “Eliminating forced,
coercive and otherwise involuntary sterilization: An inter-agency statement”.

134 TGEU (2016) Trans people to receive compensation for forced sterilization in Sweden. Retrieved from http://tgeu.org/
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Heisei 30 nen (2018)(ku) No. 269 Tokubetsu-koukoku Appeal Case Against the Koukoku
Dismissal Decision Against the Decision to Dismiss the Application to Change the Treatment of
Sex

Heisei 31 nen (2019) Decision by the Second Petty Bench of the Supreme Court

Main text of the judgment

The koukoku-appeal is dismissed.
The costs of koukoku-appeal shall be borne by the appellant.

Reasons
Regarding the reasons for koukoku-appeal filed by the counsel for the koukoku- appeal,
OYAMA Tomoyasu

Under Article 3(1)(4) of the Act on Special Cases in Handling Gender Status for Persons with
Gender ldentity Disorder (hereinafter “the provision in question”) which requires that a person
requesting a ruling of change in the recognition of gender status “has no gonads or permanently
lack functioning gonads,” as a general matter if a person with gender identity disorder requests
such a ruling, that person needs to have had surgery to remove his/her gonads. The provision in
guestion does not specifically force a person with gender identity disorder to undergo such
surgery, but it is possible that some persons with gender identity disorder may be compelled to
undergo such surgery in order to receive a ruling of change in the recognition of gender status
even when they do not desire such surgery, and thus it cannot be denied that [this law]
impinges on freedom from invasion of bodily freedom. That said, the provision in question is
understood to be based on the possibility of problems arising with regard to parent-child or
other relationships that may cause confusion in society if a child is born from the reproductive
functions of the former gender of a person who has received a ruling of change in recognition of
gender status, as well as on the consideration for, among other things, the need to avoid abrupt
changes in a society where the distinction of men and women have long been based on
biological gender. The need for these considerations, the adequacy of the method, and other
circumstances may change in relation to shifts in social conditions regarding the handling of
gender status in accordance with a person’s gender identity as well as the understanding of the
family system, and it should be said that the constitutionality of such a provision requires
constant examination. However, after comprehensive consideration of the purpose of the
provision in question, the state of the aforementioned restriction, the current social condition
and other circumstances, the provision in question, at this time, cannot be said to be in violation
of Article 13 and Article 14(1) of the Constitution.

It should be said that it is clear that such an interpretation is warranted in light of the purport
of the precedents of this court (Supreme Court Showa 28nen (1953) (o) No.389, July 20 1955
Grand Bench decision = Civil precedent Volume 9 Chapter 9 pagel1122, Supreme Court Showa
37nen (1962)(o) No.1472, May 27 1964 Grand Bench decision * Civil precedent Volume 18
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Chapter 4 page 676, Supreme Court Showa 40nen (1965) (a) No.1187, December 24 1969 Grand
Bench decision = Criminal precedent Volume 23 Chapter 12 page 1625). The reasons of appeal
are not acceptable.

Therefore the Supreme Court unanimously decides as set forth in the main text. There is a
concurring opinion by Justices ONIMARU Kaoru and MIURA Mamoru.

The concurring opinion by Justices Kaoru Onimaru and Mamoru Miura is as follows.

1 The Act on Special Cases in Handling Gender Status for Persons with Gender Identity
Disorder (hereinafter “the Special Cases Act”) provides for special cases in handling the gender
status under laws and regulations of a person, despite his/her biological sex being clear, who
continually maintains a psychological identity with an alternative gender, who holds the
intention to physically and socially conform to an alternative gender, and has received
concurrent diagnoses on such identification with the opposite gender from two or more
physicians.

It is understood that the Special Cases Act was enacted in order to increase the effect of
treatment and to remove social disadvantages for persons with gender identity disorder, who
experience pain regarding gender incompatibility and are in a situation where they face various
problems in their social lives. Those who have received a ruling of change in recognition of
gender status are able to marry as a person of the reassigned gender. Necessary changes are
made in the family registry, and disadvantages in social lives are removed through measures
such as the reassigned gender being entered as their gender in administrative documents based
on laws and regulations.

Furthermore, because gender is treated as one of the attributes of an individual in social life
and in personal relationships, it can be said that gender is inseparable from the existence as a
person of an individual, and for persons with gender identity disorder, that they are able to
receive rulings of changes in recognition of gender status under the Special Cases Act is an
important, perhaps even urgent, legal benefit.

Because the provision in question sets one of the requirements for a ruling of change in
recognition of gender status at the request of a person, it is not that the removal of gonads by
sex reassignment surgery is forced without regard to the will of the person, but under the
provision in question, as a general matter, without having undergone such surgery, a person is
not able to receive the abovementioned important legal benefit, and disadvantages in social
lives will not be removed.

In addition, at the time when the Special Cases Act was enacted, as a general rule, sex
reassignment surgery was regarded as something to be performed as the final stage of
treatment for a person whose severe pain and other symptoms related to his/her physical
gender persist after the first stage (treatment in the psychiatric domain) and the second stage
(treatment such as hormone therapy) of treatment. However, after consideration by experts
based on subsequent clinical experience, currently, according to the guidelines of the Japanese
Society of Psychiatry and Neurology, given the diversity of symptoms shown by persons with
gender identity disorder, sex reassignment surgery is regarded not as the final stage of
treatment but as one treatment option that is basically left to the person to choose.
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Therefore, for persons with gender identity disorder who have not had sex reassignment
surgery, even when they do not desire such surgery, under the provision in question, they have
no choice but to undergo such surgery if they desire changes in recognition of gender status in
order to receive a ruling in their favor.

2 The removal of the ovary and testicles by sex reassignment surgery is itself not only a severe
invasion of the physical body but as with surgery in general poses a risk to life or the physical
body, and brings about the serious and irreversible consequence of the loss of reproductive
functions. Whether or not to undergo such surgery is a decision normally left to the person’s
free will, and it is understood that this freedom is secured by Article 13 of the Constitution as
the freedom from invasion of the physical body against one’s will. In light of 1 above, it should
be said that the provision in question in one respect restricts this freedom.

Therefore, we consider whether the restriction of this freedom can be affirmed as necessary
and reasonable upon comprehensive consideration of the purpose of the provision in question,
the content and nature of the freedom in discussion, the state and degree of the restriction and
other factors.

As the opinion of the court states, the purpose of the provision in question is understood to be
based on the possibility of problems arising with regard to parent-child or other relationships
that may cause confusion in society if a child is born from the reproductive functions of the
former gender of a person who has received a ruling of change in recognition of gender status,
as well as on the consideration for, among other things, the need to avoid abrupt changes in a
society where the distinction of men and women have long been based on biological sex.

However, as stated above, because a person with gender identity disorder is someone who,
despite his/her biological sex being clear, continually maintains a psychological identity with an
alternative gender, who holds the intention to physically and socially conform to an alternative
gender, it can be reasoned that it would be extremely rare for a person to become pregnant and
give birth through his/her former gender after his/her gender status is changed, and it can be
said that the confusion that such a situation might cause would be considerably limited.

In addition, the necessity for such considerations and other circumstances as stated above may
change in relation to shifts in social conditions and the like, and Article 2 of the Supplementary
Provision of the Special Cases Act as of its enactment in 2003 duly provided: “The range of
Persons with Gender Identity Disorder who may request a ruling of change in recognition of
gender status, and other aspects of the system regarding rulings of change in recognition of
gender status are to be reviewed approximately three years after this Act comes into effect,
taking into consideration matters such as the status of the enforcement of this Act and changes
in the social environment surrounding Persons with Gender Identity Disorder, etc.; and
measures are to be taken as required based on the result of such review, if said measures are
found to be necessary.” Based on this, in 2008, the requirement under Article 3(1)(iii) of the
Special Cases Act that a person requesting a change in the recognition of gender status
“currently has no child” was relaxed through an amendment so that the gender of a person who
has an adult child may be changed, and it was legally affirmed that an adult child may have a
man as his/her mother and a woman as his/her father. Further, Article 3 of the Supplementary
Provisions also stated: “The system regarding rulings of change in recognition of gender status
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for Persons with Gender Identity Disorder is to be reviewed as required, based on the status of
the enforcement of the Act on Special Cases in Handling Gender Status for Persons with Gender
Identity Disorder as revised by this Act, and taking into consideration the status of Persons with
Gender Identity Disorder and persons concerned therewith, along with other circumstances.”
Ten years have already passed since then.

Since the enforcement of the Special Cases Act more than14 years ago, over 7000 persons have
been granted changes in the recognition of their gender status, and in the recent years, in
various fields in society including schools and corporations, efforts are being made to enable
persons with gender identity disorder to be treated according to their gender identity. It can
also be inferred that a corresponding shift is occurring in public consciousness and social
acceptance.

Based on the social conditions and other factors described above, after comprehensive
consideration of the aforementioned purpose of the provision in question, the content and
nature of the freedom in discussion, the state and degree of the restriction and other
circumstances, while it cannot be said that the provision in question is in violation of Article 13
of the Constitution at this time, it cannot be denied that doubts are emerging on that point.

3 Internationally, too, regarding changes in legal gender recognition of persons with gender
identity disorder, at the time of the enactment of the Special Cases Act, many countries required
the loss of reproductive functions, but in 2014, the World Health Organization issued a
statement that opposed such a requirement, and in 2017, the European Court of Human Rights
ruled that such a requirement was in violation of the European Convention on Human Rights.
Presently, the number of countries that do not demand such a requirement is on the increase.

The suffering that persons with gender identity disorder face in terms of gender is also of
concern to society that is supposed to embrace diversity in gender identity. In that regard, it is
hoped that the understanding of the various problems surrounding persons with gender identity
disorder including those related to the provision in question deepens even more broadly, and
that appropriate measures are taken all around from the perspective of respect for the
personality and individuality of each person.

23 January 2019
Second Petty Bench of the Supreme Court

Justice MIURA Mamoru, Justice ONIMARU Kaoru, Justice YAMAMOTO Tsuneyuki, Justice KANNO
Hiroyuki
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